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ACTION: Proposed rule.

SUMMARY: This proposed rule sets forth
financial integrity and oversight
standards with respect to Affordable
Insurance Exchanges; Qualified Health
Plan (QHP) issuers in Federally-
facilitated Exchanges (FFEs); and States
with regard to the operation of risk
adjustment and reinsurance programs. It
also proposes additional standards with
respect to agents and brokers. These
standards, which include financial
integrity provisions and protections
against fraud and abuse, are consistent
with Title I of the Patient Protection and
Affordable Care Act as amended by the
Health Care and Education
Reconciliation Act of 2010, referred to
collectively as the Affordable Care Act.
DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on July 19, 2013.
ADDRESSES: In commenting, please refer
to file code CMS—-9957—-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS—9957-P, P.O. Box 8010, Baltimore,
MD 21244-8010.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—-9957—P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

4. By hand or courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445—G, Hubert
H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)
b. For delivery in Baltimore, MD—

Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, 7500 Security

Boulevard, Baltimore, MD 21244—

1850.

If you intend to deliver your
comments to the Baltimore address, call
telephone number (410) 786—7195 in
advance to schedule your arrival with
one of our staff members. Comments
erroneously mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Leigha Basini at (301) 492—4307, or
Noah Isserman at (301) 492—4401 for
general information. Ariel Novick at
(301) 492—4309, for matters related to
cost-sharing reductions and advance
payments of the premium tax credit.

Adam Shaw at (410) 786—1091, for
matters related to the risk adjustment,
reinsurance and risk corridors
programs.

Shelley Bain at (301) 492—4453, or Anne
Pesto at (410) 786—3492, for matters
related to Part 155, Subpart M.

Cindy Yen at (301) 492-5142, for
matters related to Part 155, Subparts
C and E, and Part 156.

Scott Dafflitto at (301) 492—4198, for
matters relating to SHOP.

Jacob Ackerman at (301) 492-4179, for
matters related to Parts 144 and Part
147 and the single risk pool.

Rebecca Zimmermann at (301) 492—
4396, for matters related to quality
standards, Part 156, Subpart L.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

Electronic Access

This Federal Register document is
also available from the Federal Register
online database through Federal Digital
System (FDsys), a service of the U.S.
Government Printing Office. This
database can be accessed via the
internet at http://www.gpo.gov/fdsys.

Acronyms and Short Forms

Because of the many organizations
and terms to which we refer by acronym
in this proposed rule, we are listing
these acronyms and their corresponding
terms in alphabetical order below:

Affordable Care Act The Affordable Care
Act of 2010 (which is the collective term
for the Patient Protection and Affordable
Care Act (Pub. L. 111-148) and the Health
Care and Education Reconciliation Act
(Pub. L. 111-152))

ALJ] Administrative Law Judge

APTC Advance payments of the premium
tax credit

ARF Allowable rating factor

AV Actuarial Value

CAHPS® Consumer Assessment of
Healthcare Providers and Systems

CFR Code of Federal Regulations

CMP Civil money penalty

CMS Centers for Medicare & Medicaid
Services

DOI State Department of Insurance

DOL U.S. Department of Labor

FEHB Federal Employees Health Benefits

FFE Federally-facilitated Exchange

FFE API Federally-facilitated Exchange
application programming interface

FF-SHOP Federally-facilitated Small
Business Health Options Program

GAAP Generally-accepted accounting
principles

GAAS Generally accepted auditing
standards
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GAGAS Generally accepted governmental
auditing standards

GAO United States Government
Accountability Office

HHS U.S. Department of Health and Human
Services

HIPAA Health Insurance Portability and
Accountability Act of 1996 (Pub. L. 104—
191)

IRS Internal Revenue Service

MLR Medical Loss Ratio

NAIC National Association of Insurance
Commissioners

NCQA National Committee for Quality
Assurance

OIG Office of the Inspector General of the
U.S. Department of Health and Human
Services

OMB Office of Management and Budget

PHS Act Public Health Service Act

PII Personally Identifiable Information

PRA Paperwork Reduction Act

QHP Qualified Health Plan

SHOP Small Business Health Options
Program

The Code Internal Revenue Code of 1986

TIN Taxpayer Identification Number

Executive Summary

Starting on January 1, 2014, qualified
individuals and qualified employers
will be able to be covered by private
health insurance through competitive
marketplaces called Affordable
Insurance Exchanges, or “Exchanges”
(also called Health Insurance
Marketplaces). This proposed rule sets
forth oversight and financial integrity
standards with respect to Exchanges,
QHP issuers in Federally-facilitated
Exchanges (FFEs), and States with
regard to the operation of risk
adjustment and reinsurance programs. It
also proposes additional standards for
special enrollment periods, survey
vendors that may conduct enrollee
satisfaction surveys on behalf of QHP
issuers in Exchanges, issuer
participation in an FFE, and States’
operation of a SHOP. Finally, it
proposes additional standards for agents
and brokers, geographic rating areas,
and guaranteed availability and
renewability. Nothing in these proposed
regulations would limit the authority of
the Office of the Inspector General of the
U.S. Department of Health and Human
Services (OIG) as prescribed by the
Inspector General Act of 1978 or any
other law.

Although many of the proposed
provisions in this proposed rule would
become effective by 2014, we do not
believe that affected parties will have
difficulty complying with the provisions
by their effective dates, because most of
the proposed standards are based on
existing standards currently in effect in
the private market, were previously
proposed through the Blueprint process,
discussed in agency-issued sub-

regulatory guidance, or were discussed
in the preambles to the Exchange
Establishment Rule,* Premium
Stabilization Rule,? and the HHS Notice
of Benefit and Payment Parameters for
2014.3 In addition to general comments
on the substance of the proposed
provisions, we seek input on ways to
implement these proposed policies to
minimize burden.
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I. Background

A. Legislative Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010. The Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152), which amended and
revised several provisions of the Patient
Protection and Affordable Care Act, was
enacted on March 30, 2010. In this
proposed rule, we refer to the two
statutes collectively as the “Affordable
Care Act.” Subtitles A and C of Title I
of the Affordable Care Act reorganized,
amended, and added to the provisions
of part A of Title XXVII of the Public
Health Service Act (PHS Act) relating to
health insurance issuers in the group
and individual markets and to group
health plans that are non-Federal
governmental plans. As relevant here,
these PHS Act provisions include
section 2701 (fair health insurance
premiums), section 2702 (guaranteed
availability of coverage), and section
2703 (guaranteed renewability of
coverage).

Starting on October 1, 2013 for
coverage starting as soon as January 1,
2014, qualified individuals and
qualified employers will be able to
purchase QHPs—private health
insurance that has been certified as
meeting certain standards—through
competitive marketplaces called
Exchanges or Health Insurance
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Marketplaces. The Departments of
Health and Human Services, Labor, and
the Treasury have been working in close
coordination to release guidance related
to QHPs and Exchanges in several
phases. The word “Exchanges” refers to
both State Exchanges, also called State-
based Exchanges, and Federally-
facilitated Exchanges (FFEs). In this
proposed rule, we use the terms ““State
Exchange” or “FFE” when we are
referring to a particular type of
Exchange. When we refer to “FFEs,” we
are also referring to State Partnership
Exchanges, which are a form of FFEs.

In this proposed rule, we encourage
State flexibility within the boundaries of
the law. Sections 1311(b) and 1321(b) of
the Affordable Care Act provide that
each State has the opportunity to
establish an Exchange. Section
1311(b)(1) gives each State the
opportunity to establish an Exchange
that both facilitates the purchase of
QHPs and provides for the
establishment of a Small Business
Health Options Program (SHOP) that
will help qualified employers enroll
their employees in QHPs. Section
1311(b)(2) contemplates the separate
operation of the individual market
Exchange and the SHOP under different
governance and administrative
structures, because it permits the
individual market Exchange and SHOP
to be merged only if States have
adequate resources to assist both
populations (individual and small
employers) as a merged entity.

Section 1311(c)(4) of the Affordable
Care Act directs the Secretary to
establish an enrollee satisfaction survey
system that would evaluate the level of
enrollee satisfaction of members in each
QHP offered through an Exchange with
more than 500 enrollees in the previous
year.

Section 1321(a) of the Affordable Care
Act provides general authority for the
Secretary to establish standards and
regulations to implement the statutory
requirements related to Exchanges,
QHPs, and other components of Title I
of the Affordable Care Act.

Section 1321(c)(1) requires the
Secretary of Health and Human Services
(referred to throughout this rule as the
Secretary) to establish and operate an
FFE within States that either: do not
elect to establish an Exchange; or, as
determined by the Secretary, will not
have any required Exchange operational
by January 1, 2014.

Section 1321(c)(2) of the Affordable
Care Act authorizes the Secretary to
enforce the Exchange standards using
civil money penalties (CMPs) on the
same basis as detailed in section 2723(b)

of the PHS Act.4 Section 2723(b) of the
PHS Act authorizes the Secretary to
impose CMPs as a means of enforcing
the individual and group market
reforms contained in Title XXVII, Part A
of the PHS Act when a State fails to
substantially enforce these provisions.

Section 1311(d)(5)(A) of the
Affordable Care Act provides that
States, when establishing Exchanges,
must ensure that such Exchanges are
self-sustaining beginning in 2015,
including allowing Exchanges to charge
assessments or user fees to participating
issuers to generate funding to support
their operations. Section 1311(d)(5)(B)
contains a prohibition on the wasteful
use of funds. When operating an FFE
under section 1321(c)(1) of the
Affordable Care Act, HHS has the
authority under sections 1321(c)(1) and
1311(d)(5)(A) to collect and spend such
user fees. In addition, 31 U.S.C. 9701
permits a Federal agency to establish a
charge for a service provided by the
agency. Office of Management and
Budget (OMB) Circular A-25 Revised
establishes Federal policy regarding
user fees and specifies that a user charge
will be assessed against each
identifiable recipient for special benefits
derived from Federal activities beyond
those received by the general public.

Section 1311(e)(1)(B) of the
Affordable Care Act specifies that an
Exchange may certify a health plan as a
QHP if the Exchange determines that
making available such a health plan
through the Exchange is in the interests
of qualified individuals and qualified
employers in the State or States in
which the Exchange operates.

Section 1312(c) of the Affordable Care
Act directs a health insurance issuer to
consider all enrollees in all health plans
(other than grandfathered health plans)
offered by such issuer to be members of
a single risk pool for each of its
individual and small group markets.
Section 1312(c) of the Affordable Care
Act gives States the option to merge the
individual and small group markets
within the State into a single risk pool.

Section 1312(e) of the Affordable Care
Act directs the Secretary to establish
procedures under which a State may
permit agents and brokers to enroll
qualified individuals and qualified
employers in QHPs through an
Exchange, and to assist individuals in
applying for advance payments of the
premium tax credit and cost-sharing
reductions.

4 Section 1321(c) of the Affordable Care Act

erroneously cites to section 2736(b) of the PHS Act
instead of 2723(b) of the PHS Act. This was clearly
a typographical error, and we have interpreted
section 1321(c) of the Affordable Care Act to
incorporate section 2723(b) of the PHS Act.

Section 1313 of the Affordable Care
Act, combined with section 1321 of the
Affordable Care Act, provides the
Secretary with the authority to oversee
the financial integrity, compliance with
HHS standards, and efficient and non-
discriminatory administration of State
Exchange activities. Section
1313(a)(6)(A) of the Affordable Care Act
specifies that payments made by,
through, or in connection with an
Exchange are subject to the False Claims
Act (31 U.S.C. 3729, et seq.) if those
payments include any Federal funds.

Section 1341 of the Affordable Care
Act establishes a transitional
reinsurance program which begins in
2014 and is designed to provide issuers
with greater payment stability as
insurance market reforms are
implemented and Exchanges facilitate
increased enrollment. Section 1342 of
the Affordable Care Act establishes a
temporary risk corridors program which
permits the Federal government and
QHPs to share in gains or losses
resulting from inaccurate rate setting
from 2014 through 2016. Section 1343
of the Affordable Care Act establishes a
permanent risk adjustment program
which is intended to provide increased
payments to health insurance issuers
that attract higher-risk populations,
such as those with chronic conditions,
and eliminate incentives for issuers to
avoid higher-risk enrollees.

Section 1401 of the Affordable Care
Act amended the Internal Revenue Code
(26 U.S.C.) to add section 36B, allowing
a refundable premium tax credit to help
individuals and families afford health
insurance coverage. Under sections
1401, 1411, and 1412 of the Affordable
Care Act and 45 CFR part 155, subpart
D, an Exchange will make a
determination of advance payments of
the premium tax credit for individuals
who enroll in QHP coverage through an
Exchange and seek financial assistance.
Section 1402 of the Affordable Care Act
provides for the reduction of cost
sharing for certain individuals enrolled
in a QHP through an Exchange, and
section 1412 of the Affordable Care Act
provides for the advance payment of
these reductions to issuers.

Section 1411(g) of the Affordable Care
Act specifies that information provided
by an applicant or received from a
Federal agency may be used only for the
purpose of, and to the extent necessary
in ensuring the efficient operation of the
Exchange, including for the purpose of
verifying the eligibility of an individual
to enroll through an Exchange, to claim
a premium tax credit or cost-sharing
reduction, or for verifying the amount of
the tax credit or reduction.
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Section 1411(h) of the Affordable Care
Act sets forth civil penalties that any
person will be subject to if a person
provides inaccurate information as part
of the application or improperly uses or
discloses information.

Unless otherwise specified, the
provisions in this proposed rule related
to the establishment of minimum
functions of an Exchange are based on
the general authority of Secretary under
section 1321(a)(1) of the Affordable Care
Act. Nothing in these proposed
regulations would limit the authority of
the OIG as prescribed by the Inspector
General Act of 1978 or any other law.

B. Stakeholder Consultation and Input

HHS has consulted with stakeholders
on a number of polices related to the
operation of Exchanges, including the
SHOP, and premium stabilization
programs. HHS has held a number
listening sessions with consumers,
providers, employers, health plans, and
State representatives to gather public
input. HHS consulted with stakeholders
through regular meetings with the
National Association of Insurance
Commissioners (NAIC), regular contact
with States through the Exchange grant
process, and meetings with tribal
leaders and representatives, health
insurance issuers, trade groups,
consumer advocates, employers, and
other interested parties. We considered
all of the public input as we developed
the policies in this proposed rule.

C. Structure of the Proposed Rule

The regulations outlined in this
proposed rule would be codified in 45
CFR parts 144, 147, 153, 155, and 156.
Part 153 outlines select oversight
provisions related to the premium
stabilization programs, such as
maintenance of records, and sanctions
for failing to establish a dedicated
distributed data environment. Part 155
outlines the standards relative to the
establishment, operation, and minimum
functionality of Exchanges, including
oversight provisions related to State
Exchanges, such as those pertaining to
financial integrity and maintenance of
records. It also includes standards for
States’ establishment of a SHOP and
agents and brokers. Part 156 outlines the
standards for health insurance issuers
with respect to participation in an
Exchange, including minimum
certification standards for QHPs and
select oversight provisions related to
QHP issuers in FFEs, such as those
pertaining to maintenance of records,
compliance reviews, and sanctions. It
also includes provisions related to
quality, the handling of consumer cases

by issuers, and issuer standards related
to the SHOP.

We note that this rule includes
standards for the SHOP to coordinate
with the functions of the individual
market Exchange for determining
eligibility for insurance affordability
programs in § 155.705(c). This provision
was previously proposed in recent
rulemaking and published in the
Federal Register (78 FR 4723) on
January 22, 2013. We received several
comments on this provision. Some
commenters supported the proposal in
§155.705(c), while other commenters
raised concerns that the proposed rules
were overly burdensome and unrealistic
in scope and practicability.

After review of comments, and in
light of the proposal included in this
rule permitting a State to operate only
a SHOP including the changes to part
155 of this rule, we are reproposing
§155.705(c) in this rulemaking.

II. Provisions of the Proposed
Regulations

A. Part 144—Requirements Related to
Health Insurance Coverage

In § 144.102(c), we propose a
technical correction to clarify whether
coverage sold through associations is
group or individual coverage under the
PHS Act. The Market Reform Rule ®
provided, among other things, that if
health insurance coverage ‘“‘is offered to
an association’s employer-member that
is maintaining a group health plan that
has fewer than two participants who are
current employees on the first day of the
plan year,” the coverage is considered
individual health insurance coverage for
purposes of Title XXVII of the PHS Act.
This statement reflects the definition of
“individual market”” under the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA), but
does not reflect the amendments made
by the Affordable Care Act redefining
“small employer” to include an
employer with an average of at least one
employee.® Accordingly, we propose to
delete the reference to group health
plans with fewer than two participants
who are current employees on the first
day of the plan year from the rule. We
propose conforming amendments to the
definitions of “group market” and
“individual market” in § 144.103.

In § 144.103, we propose to amend the
definition of “policy year” with respect
to non-grandfathered coverage in the
individual market or in a market in
which the State has merged the

5 Patient Protection and Affordable Care Act;
Health Insurance Market Rules; Rate Review” 78 FR
13406 (February 27, 2013).

6 Section 2791(e)(1)(B) and (e)(4) of the PHS Act.

individual and small group risk pools,
pursuant to section 1312(c)(3) of the
Affordable Care Act and implementing
regulations at 45 CFR 156.80(c). Under
this proposal, “policy year”” means a
calendar year for which health
insurance coverage provides coverage
for health benefits. This is consistent
with the proposed technical
clarification to § 147.104 discussed
below.

We also propose to amend the
definitions of ““small employer” and
“large employer” in § 144.103,
consistent with PHS Act section
2791(e), as amended by the Affordable
Care Act. Section 2791(e)(2) generally
defines a large employer as an employer
with an average of at least 101
employees. Section 2791(e)(4) generally
defines a small employer as an
employer with an average at least one
but not more than 100 employees.
Pursuant to section 1304(b)(3) of the
Affordable Care Act, each State has the
option to limit small employers to
having no more than 50 employees until
2016.

Although the Affordable Care Act
amended the definitions of “small
employer” and “large employer” for
purposes of the PHS Act, ERISA and the
Code continue to define a small
employer as one that has 50 or fewer
employees.” Additionally, although the
Affordable Care Act removed an
exception for very small plans
contained in PHS Act section 2721(a)
(providing that title XXVII of PHS Act
generally does not apply to plans (and
health insurance coverage offered in
connection with such plans) with less
than two participants who are current
employees), parallel provisions in
ERISA (section 732(a)) and the Code
(section 9831(a)(2)) generally continue
to provide that the requirements of part
7 of ERISA, and chapter 100 of the
Code, do not apply to such plans. The
Departments of HHS, Labor, and the
Treasury recognize that these statutory
changes may create a conflict between
the provisions of title XXVII of the PHS
Act and part 7 of ERISA and chapter 100
of the Code with respect to insured
group health plans. We solicit
comments on what interpretations of the
statute, if any, are necessary to ensure
smooth implementation across the PHS
Act, ERISA, and the Code, including
comments to help ensure that shared
provisions are administered to have the
same effect at all times, as required
under HIPAA section 104 and the

7 See Affordable Care Act Implementation
FAQs—Set 5, Q8 (December 22, 2010). Available at:
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-
and-FAQs/aca_implementation_faqs5.html.
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Departments’ Memorandum of
Understanding.8

B. Part 147—Health Insurance Reform
Requirements for the Group and
Individual Health Insurance Markets

1. Fair Health Insurance Premiums
(§147.102)

Section 2701 of the PHS Act, as added
by the Affordable Care Act, and
implementing regulations at 45 CFR
147.102, direct a health insurance issuer
offering non-grandfathered health
insurance coverage in the individual
and small group markets, beginning
with plan or policy years starting in
2014, to limit any variation in premium
rates with respect to a particular plan or
coverage to family size, age, tobacco use,
and geographic rating area. Under
§147.102(c), generally, issuers in the
individual and small group markets
must calculate premiums on a per-
member basis by adding the rate of each
covered family member or employees
and their dependents to determine the
total family or group premium,
respectively.

HHS has received several inquiries
since the issuance of the Market Reform
Rule asking whether geographic rating
in the small group market is based on
employee or employer address. HHS has
also received several inquiries asking
which rating areas should be used for
individual market coverage if family
members live in multiple locations.

PHS Act section 2701(a)(4) and
§ 147.102(c) require any rating variation
for age and tobacco use to be applied on
a per-member basis, but do not impose
the same requirement on rating for
geography. Accordingly, consistent with
guidance released on April 26, 2013
describing our intended clarification,®
we propose to clarify in
§ 147.102(a)(1)(ii) that the rating area is
determined in the small group market
using the principal business address of
the group policyholder, and in the
individual market, using the address of
the primary policyholder, regardless of
the location of other individuals
covered under the plan or coverage.
This would apply both inside and
outside of the Exchange and SHOP. We
seek comment on this proposal.

Additionally, to clarify the connection
between the premium rating
requirements of PHS Act section 2701
and the single risk pool requirement of
section 1312(c) of the Affordable Care
Act, we propose in § 147.102(a) to add

8 See 64 FR 70164 (December 15, 1999).

9 Questions and Answers Related to the Health
Insurance Market Reforms, (April 26, 2013).
Available at: http://www.cms.gov/CCIIO/Resources/
Fact-Sheets-and-FAQs/qa_hmr.html.

a cross-reference to the single risk pool
standard codified in 45 CFR 156.80.
Because of this connection, HHS
considers both provisions to be subject
to the general enforcement authority
under PHS Act section 2723.

2. Guaranteed Availability and
Renewability of Coverage (§§ 147.104,
147.106)

Section 2702 of the PHS Act, as
amended by the Affordable Care Act,
generally directs a health insurance
issuer that offers health insurance
coverage in the individual or “group
market” in a State to accept every
individual or employer in the State that
applies for such coverage. Section 2703
of the PHS Act, as amended by the
Affordable Care Act, generally requires
an issuer in the individual or “‘group”
market to renew or continue in force
coverage at the option of the plan
sponsor or individual, as applicable.
Both of these statutes and their
implementing regulations, codified at 45
CFR 147.104 and 147.106, do not
distinguish between the different
segments of the group market, meaning
the large group and small group
markets. We explained in the preamble
of the Market Reform Rule (78 FR
13419), in the context of the market
withdrawal exception to guaranteed
renewability, that because the statutory
language refers only to the “group
market,” the regulations implement the
statute without segmenting the group
market.

After further review and
consideration of the statutory
provisions, we are proposing to clarify
that the guaranteed availability and
renewability requirements apply within
the applicable market segment (the
individual, small group, or large group
market). This clarification is consistent
with the information we provided in a
document titled, “Frequently Asked
Questions on Health Insurance
Marketplaces,” dated May 14, 2013.1°0
We recognize that issuers in the large
group and small group markets may be
subject to distinct requirements under
the PHS Act (for example, requirement
to cover the essential health benefits
package under section 2707(a)) and that
failing to segment the markets for
purposes of guaranteed availability and
guaranteed renewability would have
consequences not contemplated by the
PHS Act. Accordingly, we propose
amendments recognizing the distinction
of the large group and small group
markets for purposes of the guaranteed

10 Available at: http://www.cms.gov/CCIIO/

Resources/Fact-Sheets-and-FAQs/Downloads/
marketplace-faq-5-14-2013.pdyf.

availability and guaranteed renewability
requirements. The proposed
clarifications would make clear, for
example, that a health insurance issuer
must offer to a large employer all
products that are approved for sale in
the large group market, but not those
products approved for sale only in the
small group market, and vice versa. We
propose similar amendments
recognizing the distinction of the large
group and small group segments of the
group market for purposes of the
guaranteed renewability provisions.

Also, in § 147.104(b)(2), we propose a
clarification that, as of January 1, 2015,
all non-grandfathered coverage in the
individual market or in a market in
which the State has merged the
individual and small group risk pools,
pursuant to section 1312(c)(3) of the
Affordable Care Act and implementing
regulations at 45 CFR 156.80(c), must be
offered on a calendar year basis. This
simply clarifies the intent of the Market
Reform Rule. It is essential that all non-
grandfathered coverage in the
individual and merged markets be on a
calendar year basis as of January 1, 2015
to line up with coverage in the
Exchanges and also to be consistent
with the requirements of the single risk
pool in § 156.80. For purposes of new
enrollment effective on any date other
than January 1, the first policy year
following such enrollment may
comprise a prorated policy year, ending
on December 31.

C. Part 153—Standards Related to
Reinsurance, Risk Corridors, and Risk
Adjustment under the Affordable Care
Act

In this part, we propose certain
provisions related to program integrity
for State-operated risk adjustment and
reinsurance programs. Specifically, we
propose an accounting requirement for
State-operated reinsurance and risk
adjustment programs, and requirements
relating to summary reports and
independent external audits for these
programs. We also propose a provision
restricting the use of reinsurance funds
for administrative expenses, which we
discussed in the preamble to the HHS
Notice of Benefit and Payment
Parameters for 2014 11 (2014 Payment
Notice). In addition, we propose record
retention standards for States operating
risk adjustment, and for contributing
entities and reinsurance-eligible plans
when HHS operates reinsurance on
behalf of a State. We seek comment on
these proposals. We set forth a general

11 Patient Protection and Affordable Care Act;
HHS Notice of Benefit and Payment Parameters for
2014, 78 FR 15410 (March 11, 2013).
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description of these provisions in a
document titled, “Frequently Asked
Questions on Health Insurance
Marketplaces,” dated May 14, 2013.12

We intend to engage in further
consultations with stakeholders, and to
propose additional standards related to
the oversight of the premium
stabilization programs in future
regulations and guidance, including
standards governing data validation for
risk adjustment when HHS operates that
program on behalf of a State.

1. Subpart A—General Provisions
a. Definitions (§153.20)

In this section, we propose an
amendment to the definition of a
“contributing entity.” The current
definition states that ““Contributing
entity means a health insurance issuer
or self-insured group health plan. A self-
insured group health plan is responsible
for the reinsurance contributions,
though it may elect to use a third party
administrator or administrative services
only contractor for transfer of the
reinsurance contributions.” This
definition does not address the situation
in which the benefit provided to a
participant under a group health plan is
partially insured, and partially self-
insured (for example, the medical
benefits are provided under a self-
insured arrangement but the
prescription drug benefits are provided
under an insured arrangement, or vice
versa). However, the reinsurance
contribution counting rules at 45 CFR
153.405(f), which we promulgated in
the 2014 Payment Notice, do address
this situation, and place liability for
reinsurance contributions on the plan.
We propose to amend the definition of
“contributing entity” to clarify that for
purposes of that definition, a self-
insured group health plan includes a
group health plan that is partially self-
insured and partially insured, but only
where the insured coverage does not
constitute major medical coverage
(whether or not the self-insured
coverage is major medical coverage).13
This amendment would clarify that if a
group health plan is structured in such
a manner, the group health plan would
be liable for reinsurance contributions
under the counting rules applicable to
self-insured group health plans at 45
CFR 153.405(f), but if the insured
coverage is major medical coverage, the
issuer is liable for the contributions. For

12 Available at: http://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/Downloads/
marketplace-faq-5-14-2013.pdyf.

13 We described some of the characteristics of
major medical coverage in the 2014 Payment
Notice, at 78 FR 15456. We propose further
clarification of this concept below.

a discussion of group health plans
under which certain coverage options
under the plan are insured and other
coverage options are self-insured, see
the last paragraph of the preamble
discussion of proposed § 153.400 below.

2. Subpart C—State Standards Related
to the Reinsurance Program

Section 1341 of the Affordable Care
Act provides for the establishment of a
transitional reinsurance program in each
State to help stabilize premiums for
coverage in the individual market from
2014 through 2016. The reinsurance
program is designed to alleviate the
need to build into premiums the
unknown costs of enrolling individuals
with significant unmet medical needs.
In subparts C and E of 45 CFR part 153,
finalized on March 23, 2012 in the
Premium Stabilization Rule (77 FR
17220), we established standards for the
administration of the reinsurance
program. Below, we propose certain
provisions related to the oversight of
State-operated reinsurance programs.

a. Maintenance of Records (§ 153.240(c))

We propose to amend 45 CFR
153.240(c), a maintenance of records
requirement applicable when a State
establishes the reinsurance program, to
be consistent with proposed
§153.310(c)(4), a maintenance of
records requirement for State-operated
risk adjustment programs, which is
discussed below. We propose to amend
§153.240(c) such that if a State
establishes a reinsurance program, the
State would be directed to maintain
documents and records relating to the
reinsurance program, whether paper,
electronic, or in other media, for each
benefit year for at least 10 years, and
make them available upon request from
HHS, the OIG, the Comptroller General,
or their designees, to any such entity.
The documents and records must be
sufficient to enable an evaluation of the
State-operated reinsurance program’s
compliance with Federal standards.
States would also be directed to ensure
that their contractors, subcontractors,
and agents similarly maintain and make
relevant documents and records
available upon request from HHS, the
OIG, the Comptroller General, or their
designees. We note that a State may
satisfy this standard by archiving these
documents and records and ensuring
that they are accessible if needed in the
event of an investigation, audit, or other
review. We seek comment on this
proposal.

b. General Oversight Requirements for
State-Operated Reinsurance Programs
(§153.260)

HHS expects that States will operate
the reinsurance program under section
1341 of the Affordable Care Act in an
effective and efficient manner, and in
accordance with the provisions of
subpart C of 45 CFR part 153. We are
therefore proposing, pursuant to our
authority under sections 1321(a)(1) and
1341 of the Affordable Care Act, certain
general oversight requirements for State-
operated reinsurance programs. In
§ 153.260(a), we propose that a State
establishing the reinsurance program
would be directed to ensure that its
applicable reinsurance entity keeps, for
each benefit year, an accounting of the
following: (1) All reinsurance funds
received from HHS for reinsurance
payments and for administrative
expenses; (2) all claims for reinsurance
payments received from issuers of
reinsurance-eligible plans; (3) all
reinsurance payments made to issuers of
reinsurance-eligible plans; and (4) all
administrative expenses incurred for the
State’s reinsurance program. This
accounting must be kept in accordance
with generally accepted accounting
principles (GAAP), consistently applied.
This accounting would enable HHS to
ensure that the appropriate amount of
reinsurance funds collected by the
Federal government is spent for
reinsurance payments and
administrative expenses. We seek
comment on this proposal.

In § 153.260(b), we propose that a
State that establishes the reinsurance
program would be directed to submit to
HHS and make public a summary report
on its reinsurance program operations
for each benefit year, in the manner and
timeframe specified by HHS. This report
must include a summary of the
accounting for the benefit year as set
forth in proposed § 153.260(a). We note
that, in the interest of transparency,
HHS intends to publish periodic reports
on its operation of the reinsurance
program on States’ behalf. We anticipate
that these reports will not correspond
entirely in format and substance to
those required of States that operate the
reinsurance program due to the fact that
HHS is already subject to a number of
auditing and program integrity
requirements, including requirements
relating to periodic reviews of improper
payments of Federal funds under the
Improper Payments Elimination and
Recovery Act of 2010.

In § 153.260(c), we propose that a
State that establishes the reinsurance
program engage an independent
qualified auditing entity to perform a
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financial and programmatic audit of the
program for each benefit year in
accordance with generally accepted
auditing standards (GAAS). This
auditing entity would be licensed, be in
good standing in one or more States,
and be free from bias or the appearance
of bias. This entity may be a government
entity. Pursuant to proposed
§153.260(c)(2), the State would be
directed to ensure that this audit
addresses the prohibitions set forth in
proposed § 153.265 (concerning
improper use of reinsurance funds for
administrative expenses). We seek
comment on this proposal, and intend
to provide more information on auditing
standards in future guidance.

In paragraph (c)(1), we propose that
the State provide to HHS the results of
the independent external audit for each
benefit year, and in paragraph (c)(3), we
propose that the State identify to HHS
any material weakness or significant
deficiency identified in the audit (as
these terms are defined in GAAS issued
by the American Institute of Certified
Public Accountants, and Government
Auditing Standards issued by the
Government Accountability Office
(GAOQ) 14). We further propose that the
State address in writing to HHS how it
intends to correct any such material
weakness or significant deficiency. To
ensure transparency and accountability
of a State-operated reinsurance
program’s finances and activities, we
propose in paragraph (c)(4) that the
State make public a summary of the
results of the external audit, including
any material weakness or significant
deficiency in a manner and timeframe
specified by HHS. We believe that these
measures are necessary to ensure the
proper use of reinsurance contributions
under the national contribution rate,
which HHS will collect from all
contributing entities pursuant to 45 CFR
153.220. We seek comment on this
proposal.

c. Restrictions on Use of Reinsurance
Funds for Administrative Expenses
(§153.265)

To achieve the intended purposes of
the reinsurance program, reinsurance
contributions collected must be spent
on reinsurance payments, payments to
the U.S. Treasury, and on reasonable
expenses to administer the reinsurance

14 See, Government Auditing Standards (2011
Revision), available at: http://www.gao.gov/
yellowbook. For public companies, the Public
Company Accounting Oversight Board (PCAOB)
sets audit standards. See, http://pcaobus.org/
Standards/Auditing/Pages/default.aspx. For non-
public companies, the AICPA sets audit standards.
See, http://www.aicpa.org/Research/Standards/
AuditAttest/Pages/SAS.aspx.

program. As stated in the 2014 Payment
Notice, the total reinsurance
contributions to be collected for Federal
administrative expenses for operating
reinsurance for the 2014 benefit year is
$20.3 million, resulting in a national per
capita contribution rate of $0.11
annually for HHS administrative
expenses. The funds for administrative
expenses will be collected by HHS from
all contributing entities, and will be
apportioned as follows: $0.055 of the
total administrative expenses collected
per capita will be allocated to
administrative expenses incurred in the
collection of contributions from
contributing entities; and $0.055 of the
total administrative expenses collected
per capita will be allocated to expenses
incurred for activities supporting the
administration of payments to issuers of
reinsurance-eligible plans.

The total amounts allocated towards
administrative expenses for reinsurance
payments will be allocated in
proportion to the State-by-State total
requests for reinsurance payments made
under the national reinsurance payment
parameters. Thus, if a State that operates
reinsurance receives total requests for
reinsurance payments under the
national reinsurance payment
parameters that represent 5 percent of
the total requests received for all States,
then the State would receive a
disbursement of 5 percent of the
reinsurance contributions allocated to
expenses incurred to support
administration of payments to
reinsurance-eligible plans to support its
administration of reinsurance payments
in that State. Pursuant to proposed
§153.260(a), a State operating
reinsurance would be directed to keep
an accurate accounting of the
reinsurance funds received from HHS
for administrative expenses and all the
administrative expenses incurred for the
State-operated reinsurance program. If a
State incurs fewer expenses in operating
reinsurance for a benefit year than are
allocated to it under the national
reinsurance contribution rate, the State
would be directed to carry over those
funds for use in operating reinsurance
in subsequent benefit years.

Section 1311(d)(5)(B) of the
Affordable Care Act prohibits an
Exchange from utilizing any funds
intended for the administrative and
operational expenses of the Exchange
for staff retreats, promotional giveaways,
excessive executive compensation, or
promotion of Federal or State legislative
and regulatory modifications. In
§153.265, we propose to extend these
prohibitions to State-operated
reinsurance programs so that a State
establishing the reinsurance program

would be directed to ensure that its
applicable reinsurance entity does not
use any funds for the support of
operations of the reinsurance program,
including any reinsurance contributions
collected under the national
contribution rate for administrative
expenses, for any of the prohibited
purposes stated in section 1311(d)(5)(B)
of the Affordable Care Act. We seek
comment on this proposal.

3. Subpart D—State Standards Related
to the Risk Adjustment Program

The risk adjustment program is a
permanent program created by section
1343 of the Affordable Care Act that
transfers funds from lower-risk, non-
grandfathered plans to higher-risk, non-
grandfathered plans in the individual
and small group markets, inside and
outside of the Exchanges. In subparts D
and G of 45 CFR part 153, finalized
March 23, 2012 (77 FR 17220), we
established standards for the
administration of the risk adjustment
program. A State approved (or
conditionally approved) by the
Secretary to operate an Exchange may
establish a risk adjustment program.
Alternatively, a State may have HHS
operate a risk adjustment program on its
behalf. Pursuant to our authority under
sections 1321(a)(1) and 1343 of the
Affordable Care Act, we propose below
certain provisions related to the
oversight of State-operated risk
adjustment programs.

a. Maintenance of Records
(§153.310(c)(4))

In § 153.310(c)(4), we propose that a
State operating a risk adjustment
program would be directed to maintain
documents and records relating to the
risk adjustment program, whether
paper, electronic, or in other media, for
each benefit year for at least 10 years,
and make them available upon request
from HHS, the OIG, the Comptroller
General, or their designees, to any such
entity. The documents and records must
be sufficient to enable the evaluation of
a State-operated risk adjustment
program’s compliance with Federal
standards. States would also be directed
to ensure that their contractors,
subcontractors, and agents maintain and
make those documents and records
available upon request from HHS, the
OIG, the Comptroller General, or their
designees. We note that a State may
satisfy this standard by archiving these
documents and records and ensuring
that they are accessible if needed in the
event of an investigation, audit, or other
review. This provision is consistent
with the requirements set forth in
proposed § 153.240(c), which contains
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record retention standards for State-
operated reinsurance programs. We seek
comment on this proposal.

b. Interim Report and State Summary
Report (§153.310(d))

In §153.310(d)(3), we propose that, in
addition to the requirements set forth in
45 CFR 153.310(d)(1) and (d)(2), to
obtain recertification from HHS to
operate risk adjustment for a third
benefit year, a State would be directed
to, in the first benefit year for which it
operates risk adjustment, provide to
HHS an interim report, in a manner
specified by HHS, that includes a
detailed summary of its risk adjustment
activities in the first 10 months of the
benefit year. We propose that this report
would be due no later than December
31st of the first benefit year for which
a State operates risk adjustment. The
interim report is intended to provide
HHS with the information needed to
assess the State’s compliance with the
applicable Federal standards related to
risk adjustment. We note that because
the process for receiving certification to
operate risk adjustment begins more
than one year before the beginning of
the applicable benefit year, the first
benefit year for which an interim report
based on the first year’s operations
could be used for certification purposes
is the third benefit year. We intend to
provide more information on the risk
adjustment interim report in future
guidance, and we seek comment on the
content and format of this report.

We propose to amend 45 CFR
153.310(f) and re-designate it as
§153.310(d)(4). In § 153.310(d)(4), we
propose that in order to obtain
recertification from HHS to operate risk
adjustment for each benefit year after
the third benefit year for which it is
certified, each State operating a risk
adjustment program would be directed
to submit to HHS and make public a
detailed summary of risk adjustment
program operations for the most recent
benefit year for which risk adjustment
operations have been completed, in the
manner and timeframe specified by
HHS. We propose in § 153.310(d)(4)()
that this summary report include the
results of a programmatic and financial
audit for the benefit year of the State-
operated risk adjustment program
conducted by an independent qualified
auditing entity in accordance with
GAAS. As discussed above, this entity,
which may be a government entity,
must be licensed and in good standing
in one or more States, and must be free
from bias or the appearance of bias. In
§153.310(d)(4)(ii), we propose that the
summary report would identify to HHS
any material weakness or significant

deficiency (as these terms are defined in
GAAS issued by the American Institute
of Certified Public Accountants, and
Government Auditing Standards issued
by the GAO 15) identified in the external
audit and address in writing to HHS
how the State intends to correct any
such material weakness or significant
deficiency.

We seek comment on these proposals,
including on the content and format of
the summary reports.

c. General Oversight Requirements for
State-Operated Risk Adjustment
Programs (§ 153.365)

To enable HHS to recertify States to
operate risk adjustment pursuant to 45
CFR 153.310(d), HHS proposes in
§153.365 that a State operating a risk
adjustment program keep an accounting
of all receipts and expenditures related
to risk adjustment payments and
charges and the administration of risk
adjustment-related functions and
activities for each benefit year. This
accounting would be kept in accordance
with GAAP, consistently applied. This
requirement parallels proposed
§153.260(a), which applies to the
reinsurance program when operated by
a State.

4. Risk Adjustment Methodology

a. Modification to the Transfer Formula
in the HHS Risk Adjustment
Methodology (78 FR at 15430—-15434)

In the Payment Notice (78 FR 15430—
34), we noted our intent to modify the
risk adjustment payment transfer
formula in order to accommodate
community rated States that utilize
family tiering rating factors. In non-
community rated States, family policy
premiums must be developed by
summing the applicable rates of each
individual covered under the policy, as
required under 45 CFR 147.102(c)(1). In
the case of families with more than
three children in non-community rated
States, only the applicable rates of the
three oldest covered children under age
21 are counted towards the family
policy premium rate (for example, for a
family with four children under age 21,
only the applicable individual rates of
the three oldest children would count
towards the family policy premium).
These family rating requirements do not
apply to community rated States that

15 See, Government Auditing Standards (2011
Revision), available at: http://www.gao.gov/
yellowbook. For public companies, the Public
Company Accounting Oversight Board (PCAOB)
sets audit standards. See, http://pcaobus.org/
Standards/Auditing/Pages/default.aspx. For non-
public companies, the AICPA sets audit standards.
See, http://www.aicpa.org/Research/Standards/
AuditAttest/Pages/SAS.aspx.

utilize family tiering rating factors. In
community rated States, family tiering
rating factors do not have to yield
premiums that are equal to the sum of
each policy member’s applicable rate,
nor do they have to be set in a way that
only counts the rates of the oldest three
children under age 21 within a family
policy. For example, a community rated
State could establish a family tiering
rating factor of 1.0 for an adult policy,
1.8 for a policy covering one adult and
one or more children, 2.0 for a policy
covering two adults, and 2.8 for a policy
covering two adults and one or more
children.

In order to account for the differences
in family rating practices between
family tiering States and non-family
tiering States, we are proposing two
changes to the risk adjustment payment
transfer formula that HHS will use when
operating risk adjustment on behalf of a
State. These changes would only apply
to States that are using family tiering
rating structures. In the 2014 Payment
Notice, we stated that billable members
exclude children who do not count
towards family rates (that is, children
who do not count toward family policy
premiums are excluded) (78 FR 15432,
15434). We propose to clarify that in the
case of family tiering States, billable
members would be based on the number
of children that implicitly count
towards the premium under a State’s
family rating factors. For example,
assume a State has the following four
family tiers: One adult; one adult plus
one or more children; two adults; and
two adults plus one or more children.
Under this tiering structure, only one
child would be counted as a billable
member in the payment transfer
formula, because additional children
covered under a family policy would
not affect the policy’s premium.

Additionally, we are proposing a
modification to the allowable rating
factor (ARF) formula that would be used
for family tiering States. In the Payment
Notice (78 FR 15433), the ARF is
calculated as the member month
weighted average of the age factor
applied to each billable enrollee. In non-
family tiering States, the ARF is
intended to measure the extent to which
plans are increasing or decreasing their
premiums based on allowable age rating
factors. In the case of family tiering
States, premium revenue will not vary
by age-specific rating factors. Rather,
policy level premiums will vary only
based on the family tiering factors. In
order to capture the impact of the family
tiering factors on plans’ premium
revenue we are proposing that the ARF
formula for family tiering States be
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based on the family tiering factors
instead of age rating factors.

Specifically, for family tiering States,
the ARF would be calculated at the level
of the subscriber, as follows:

_ Y(ARF, — My)
o Xe(My)
Where:

AREF is the rating factor for the subscriber (s)
(based on family size/composition) and
M is the number of billed person-
months that are counted in determining
the subscriber (s) premium.

ARF,

We note that aside from the changes
to the billable member months
definition and the ARF formula
discussed above, payment transfers in
family tiering States will be calculated
using the formulas provided in the
Payment Notice (78 FR at 15431-34).
Additionally, the changes to the billable
member month definition and the ARF
formula would not apply to community
rated States that do not implement
family tiering rating factors.

5. Subpart E—Health Insurance Issuer
and Group Health Plan Standards
Related to the Reinsurance Program

a. Reinsurance Contribution Funds
(§153.400)

In some health coverage
arrangements, an insured group health
plan may provide benefits through more
than one policy to the same covered
lives, where each policy standing alone
does not constitute major medical
coverage, but the total benefits do.16
Under such an arrangement, a group
health plan could, for example, have
two policies with different issuers, one
providing benefits for hospitalization
and the other providing benefits for
outpatient treatments and prescription
drugs, with the same individuals
simultaneously enrolled in both
policies. In such a situation, the
question has been raised as to whether
the issuers would be required to make
reinsurance contributions for the
insured policies since neither policy
would constitute major medical
coverage, and whether the group health
plan would be required to make
reinsurance contributions because it
would not be a self-insured plan.

Therefore, to clarify the application of
the rules (solely for the purpose of
reinsurance contributions), we propose
to amend paragraph (a)(1)(i) of 45 CFR

16 We note that, after 2014, such arrangements
generally would only be permissible in the large
employer group context, as issuers of small
employer group market insurance coverage are
required to provide all essential health benefits
under any policy they offer that does not qualify as
“excepted benefits.”

153.400(a) and add a new paragraph
(a)(3) that would address liability for
reinsurance contributions in cases
where an insured group health plan
provides health insurance coverage
through more than one policy to the
same covered lives, where, as described
above, none of the policies provides
major medical coverage individually,
but their combined benefits meet the
definition of major medical coverage.
This paragraph (a)(3) would be an
exception to the rule under paragraph
(a)(1)(i), which provides that an issuer
of health insurance coverage is not
required to make reinsurance
contributions for coverage to the extent
the coverage is not major medical
coverage.

Under the proposed paragraph (a)(3),
notwithstanding paragraph (a)(1)(i), a
health insurance issuer providing
coverage under a group health plan
would make reinsurance contributions
for lives under its health insurance
coverage even if the insurance coverage
does not constitute major medical
coverage, if (i) The group health plan
provides health insurance coverage for
the same covered lives through more
than one insurance policy that in
combination constitute major medical
coverage but individually do not; (ii) the
lives are not covered by self-insured
coverage of the group health plan
(except for self-insured coverage limited
to excepted benefits); and (iii) the health
insurance coverage under the policy
offered by the health insurance issuer
represents a percentage of the total
health insurance coverage offered in
combination by the group health plan
greater than the percentage offered
under any of the other policies. Clause
(i) describes the arrangement described
in the paragraphs above. Clause (ii)
makes clear that this exception would
apply where group health coverage was
divided only among insurance policies,
and no portion of the coverage is self-
insured.? Finally, clause (iii) describes
how to determine which issuer is liable
for reinsurance contributions in the
situation described above—where
multiple insurance policies cover the
same lives in an insured group health
plan and each insurance policy is not
major medical coverage, but in
combination they are. We propose in
that clause that an issuer of health
insurance coverage providing a
percentage of the benefits provided by
the group health plan that is greater

17 As discussed in relation to the amendment to
45 CFR 153.20 above, where a group health plan
has mixed self-insured and insured coverage,
liability for reinsurance contributions, if any, falls
upon the self-insured plan, as already established
under our rules.

than the percentage provided by any of
the other insurance policies would be
liable for the reinsurance contributions.
We further propose that for purposes of
paragraph (a)(3), the percentage of
coverage offered under various policies
would be determined based on the
average premium per covered life for
those policies. In the event that the
percentage of coverage for two or more
insurance policies is equal, the issuer of
the policy that provides the greatest
portion of in-network hospitalization
benefits will be responsible for
reinsurance contributions. For example,
if an insured group health plan covered
the same lives under two different
health insurance policies, one with a
monthly average premium per covered
life of $250 and the other with a
monthly average premium per covered
life of $200, the issuer of the insurance
policy with the monthly average
premium per covered life of $250 would
be liable for the reinsurance
contributions.

Because an issuer of group health
insurance coverage that does not, by
itself, constitute major medical
coverage, may not be aware of the
existence of, or premium for, other
health insurance coverage obtained by a
plan sponsor covering the same lives
under a group health plan, we are
considering directing such an issuer to
seek a representation from the plan
sponsor regarding the relative
percentage of coverage offered by the
issuer. We seek comment on whether
and in what circumstances an issuer
should be entitled to rely upon such
representations and what other means
we should consider for ensuring that the
relevant issuer knows of its obligation to
make the reinsurance contributions,
including with respect to any role that
the employer should have in ensuring
that issuers have information necessary
to determine which issuer is responsible
for reinsurance contributions.

We seek comment on these proposals,
as well as alternative approaches that
should be considered for determining
responsibility for reinsurance
contributions in such circumstances.
For example, the liability rules could
impose responsibility for the
reinsurance contributions on the issuer
of the coverage that provides the
hospitalization coverage or the rules
could allocate liability among the
issuers in proportion to the benefits
offered under the respective policies.

We are also considering proposing a
definition for ‘“‘major medical coverage”
that would provide additional clarity
around the responsibility to make
payments. While HHS believes that
responsibility for issuers and group
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health plans is clear, we seek comment
on what further clarification is needed
and what the definition should be.

Finally, we have received inquiries as
to how reinsurance contribution
obligations would be addressed in the
case of a group health plan under which
some benefit options for employees are
insured by an issuer, and some options
offer benefits without the involvement
of an issuer in insuring the benefits
(because either the group health plan or
some non-issuer entity assumes the risk
for that coverage option). We are
proposing that in such a case, if a
coverage option is insured by an issuer,
the issuer would be responsible for the
reinsurance contribution associated
with that coverage option. If an
employee coverage option under such a
group health plan is not insured
(because either the group health plan or
other non-issuer assumes the risk), then
the group health plan would be
responsible for the reinsurance
contribution associated with that
coverage option. We seek comment on
this proposed approach.

b. Maintenance of Records (§ 153.405(h)
and §153.410(c))

Pursuant to our obligation to
safeguard Federal funds, we propose to
amend § 153.405 by adding paragraph
(h), in which we propose that a
contributing entity would be directed to
maintain documents and records,
whether paper, electronic, or in other
media, sufficient to substantiate the
enrollment count submitted pursuant to
that section for at least 10 years, and
make that evidence available upon
request from HHS, the OIG, the
Comptroller General, or their designees,
to any such entity, for verification of
reinsurance contribution amounts. We
also propose to amend § 153.410 by
adding paragraph (c), in which we
propose that an issuer of a reinsurance-
eligible plan in a State where HHS
operates reinsurance would be directed
to maintain documents and records,
whether paper, electronic, or in other
media, sufficient to substantiate the
requests for reinsurance payments made
pursuant to that section for at least 10
years, and make that evidence available
upon request from HHS, the OIG, the
Comptroller General, or their designees,
(or, in a State where the State is
operating reinsurance, the State or its
designee), to any such entity, for
verification of reinsurance payment
requests. We note that these standards
may be satisfied if the contributing
entity or issuer of a reinsurance-eligible
plan archives the documents and
records and ensures that they are
accessible if needed in the event of an

investigation, audit, or other review.
These proposed provisions are
consistent with the requirements for
record retention under the False Claims
Act and those set forth in proposed
§153.620(b), which apply to issuers of
risk adjustment covered plans. We seek
comment on these proposals.

6. Subpart F—Health Insurance Issuer
Standards Related to the Risk Corridors
Program

Section 1342(a) of the Affordable Care
Act provides that ““a qualified health
plan offered in the individual or small
group market” is to participate in the
risk corridors program. In the Exchange
Establishment Rule, we stated that a
stand-alone dental plan is “a type of
qualified health plan.” However, we did
not intend for all requirements
applicable to a QHP to apply to stand-
alone dental plans. For example, under
45 CFR 155.1065(a)(3), certain QHP
standards are not applicable to a stand-
alone dental plan if they cannot be met,
given the limited benefit package
offered by the plan. We believe that it
would not be appropriate to subject
stand-alone dental plans to the risk
corridors program because such plans
are considered excepted benefits plan
under section 2791(c) of the PHS Act,
meaning that these plans are not subject
to the Federal prohibition on
underwriting premiums or the
requirement to base pricing using the
single risk pool or fair health insurance
premiums limitations. Thus, although
States have the option to prohibit
underwriting for excepted benefits
plans, and issuers of stand-alone dental
plans in an FFE may voluntarily choose
to underwrite these plans, we believe
that, in general, an issuer of a stand-
alone dental plan will not be subject to
the same rate-setting uncertainty in
2014 as the issuer of a major medical
plan, and will not need the premium
risk-sharing protections of risk
corridors.18

We note that stand-alone dental plans
are similarly excluded from
participation in the two other premium
stabilization programs—reinsurance and
risk adjustment. We also note that,

18]n the preamble to the Exchange Establishment
Rule, we note that each Exchange can require, as
a condition of certification, comprehensive medical
QHPs to offer and price the pediatric dental EHB
(if covered) separately, if doing so would be in the
best interest of consumers. For the 2014 coverage
year, CMS will not require comprehensive medical
QHP issuers that provide pediatric dental coverage
to offer and price the pediatric dental EHB
separately from the rest of the plan in connection
with certification by an FFE. We have provided this
guidance in Chapter 4 of the 2014 Letter to Issuers
on Federal and Partnership Marketplaces (April 5,
2013).

consistent with the exclusion of
excepted benefits plans from the
medical loss ratio (MLR) requirements,
stand-alone dental claims would not be
pooled along with an issuer’s other
claims for the purposes of determining
“allowable costs” in the risk corridors
calculation, as defined at 45 CFR
153.500. We seek comment on this
approach.

7. Subpart G—Health Insurance Issuer
Standards Related to the Risk
Adjustment Program

We propose to amend § 153.620(b) to
add a standard that would direct an
issuer that offers risk adjustment
covered plans to maintain documents
and records, whether paper, electronic,
or in other media, sufficient to enable
the evaluation of the issuer’s
compliance with applicable risk
adjustment standards, and to make that
evidence available upon request from
HHS, OIG, the Comptroller General, or
their designees (or in a State where the
State is operating risk adjustment, the
State or its designee), to any such entity.
This standard, which is consistent with
other records maintenance standards in
this proposed rule, would direct an
issuer of a risk adjustment covered plan
to retain additional records—not only
those pertaining to data validation—to
substantiate its compliance with risk
adjustment standards, whether risk
adjustment is operated by HHS or a
State. We note that we anticipate that
the bulk of the record maintenance
obligations will relate to data validation,
but that certain records, for instance
those relating to premium rating or
small group status, will not. We seek
comment on this proposal.

8. Subpart H—Distributed Data
Collection for HHS-Operated Programs

a. Failure To Comply With HHS-
Operated Risk Adjustment and
Reinsurance Data Requirements
(§153.740)

In § 153.740(a), we propose that HHS
may pursue an enforcement action for
CMPs against an issuer in a State where
HHS operates the reinsurance or risk
adjustment program, if an issuer fails to:
(a) establish a secure, dedicated
distributed data environment pursuant
to 45 CFR 153.700(a); (b) provide HHS
with access to enrollee-level plan
enrollment information, enrollee claims
data, or enrollee encounter data through
its dedicated distributed data
environment pursuant to 45 CFR
153.710(a); (c) otherwise comply with
the requirements of 45 CFR 153.700
through 153.730; (d) adhere to the
reinsurance data submission
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requirements set forth in 45 CFR
153.420; or (e) adhere to the risk
adjustment data submission and data
storage requirements set forth in 45 CFR
153.610 through 153.630.

Risk Adjustment: For risk adjustment
covered plans, HHS will need access to
the risk adjustment enrollee-level plan
enrollment information, enrollee claims
data, or enrollee encounter data from
the issuer by April 30th of the year
following the applicable benefit year in
order to calculate payment transfers
based on claims experience and
premiums as set forth in 45 CFR
153.730. Pursuant to section 1321(c)(2)
of the Affordable Care Act, in HHS’s
role in operating risk adjustment on
behalf of a State, to enforce the risk
adjustment standards, we propose to
apply the standards in proposed
§156.805 in connection with the
imposition of CMPs under this section.
If a risk adjustment covered plan does
not comply with the requirements set
forth in 45 CFR 153.610 through
153.630 and 45 CFR 153.700 through
153.730, we intend to apply the
proposed sanction so that the level of
the enforcement action would be
proportional to the level of the
violation. While we would reserve the
right to impose penalties up to the
maximum amounts proposed in
§ 156.805(c), as a general principle, we
intend to work collaboratively with
issuers to address problems in
establishing dedicated distributed data
environments in 2014. In our
application of the proposed sanction,
we would take into account the totality
of the issuer’s circumstances, including
such factors as an issuer’s previous
record (if any), the frequency and level
of the violation, and any aggravating or
mitigating circumstances. Our intent is
to encourage QHP issuers to address
non-compliance and not to severely
affect their financial condition,
especially where the issuer
demonstrates good faith in monitoring
compliance with applicable standards,
identifies any suspected occurrences of
non-compliance, and attempts to
remedy any non-compliance. We note
that HHS would reserve the right to
impose, or not impose, CMPs as
appropriate. For instance, if an issuer of
a risk adjustment covered plan does not
establish a dedicated distributed data
environment or provide access to the
necessary risk adjustment data to permit
HHS to timely calculate the applicable
risk adjustment transfer amounts, we are
proposing that HHS will assess the
default risk adjustment charge described
below. However, HHS may elect to
pursue CMPs in conjunction with the

imposition of the default risk
adjustment charge if an issuer failed to
comply with applicable data security or
privacy standards, putting the interests
of third-parties at risk.

Reinsurance: Similar to our proposal
for risk adjustment covered plans, we
propose that an issuer of a reinsurance-
eligible plan may be subject to CMPs for
failure to comply with 45 CFR 153.420,
or 45 CFR 153.700 through 153.730. In
our application of the proposed
sanction, we would take into account
the totality of the issuer’s
circumstances, including such factors as
an issuer’s previous record (if any), the
frequency and level of the violation, and
any aggravating or mitigating
circumstances. In certain cases, we may
not pursue CMPs. For example, if an
issuer of a reinsurance-eligible plan fails
to set up a dedicated distributed data
environment or meet certain data
requirements stated above, and as a
consequence, HHS would not have the
necessary data to calculate or distribute
reinsurance payments for the
reinsurance-eligible plan, the
reinsurance-eligible plan would not
receive reinsurance payments that it
otherwise might have received.
However, HHS would reserve the right
to pursue CMPs irrespective of whether
or not an issuer becomes ineligible for
reinsurance payments as a result of
failing to comply with 45 CFR 153.420,
or 45 CFR 153.700 through 153.730.

b. Default Risk Adjustment Charge

As described in the Premium
Stabilization Rule and the 2014
Payment Notice, HHS will employ a
distributed data collection approach for
risk adjustment. Under this approach,
issuers in States where HHS operates
risk adjustment will be required to
establish dedicated, secure data
environments, and provide HHS with
access to ‘“‘masked” 19 enrollee-level
plan enrollment information, enrollee
claims data, and enrollee encounter data
pursuant to 45 CFR 153.710 and 45 CFR
153.720. We would not store any
enrollee PII or individual claim-level
information in connection with this data
collection, except for the purposes of
data validation and audit. We believe
that this approach minimizes issuer
burden while protecting enrollees’
privacy. Issuers must provide access to
required risk adjustment data by April
30th of the year following a benefit year
in order for HHS to calculate risk

19 As described at 45 CFR 153.720(b), masked
data means data associated with a unique identifier,
where the unique identifier does not include the
enrollee’s PII.

adjustment payment transfer amounts
pursuant to 45 CFR 153.730.

In cases where an issuer does not set
up a dedicated distributed data
environment or submits inadequate risk
adjustment data, HHS would not have
the required risk adjustment data from
the issuer to calculate risk scores or
payment transfers. This data is
necessary to properly calculate risk
adjustment payments and charges for
the entire applicable market for the
State. If HHS cannot perform this
calculation for a particular issuer, risk
adjustment payment transfers would be
affected for all other issuers in the State
market because payments transfers are
determined within a market within a
State such that they will net to zero.
Therefore, we believe that we must
establish an administrative capability to
calculate payments and charges for all
plans, to avoid penalizing those plans
that submit timely, complete risk
adjustment data.

Pursuant to section 1343(b) of the
Affordable Care Act, we have the
authority to develop and apply criteria
and methods for carrying out risk
adjustment activities, such as applying
a default charge to issuers in the
individual or small group market that
fail to provide complete data. Under the
HHS-operated risk adjustment
methodology, we require a balanced
payment transfer approach in which
issuers with a higher risk enrollee
population will receive a payment,
while issuers with a lower risk enrollee
population will be assessed a charge in
order to stabilize premiums; these
transfers will be calculated
simultaneously and will net to zero in
each market in each State. Under the
balanced payment transfer approach, we
believe we must calculate risk
adjustment transfers for issuers that fail
to provide data in a timely fashion into
the risk adjustment payment transfer
formula so that compliant issuers are
not penalized. If issuers that would
otherwise be subject to risk adjustment
charges do not comply with these
standards, payments to compliant
issuers would be smaller and charges
owed by compliant issuers would be
larger.

Therefore, in § 153.740(b), we propose
that if an issuer of a risk adjustment
covered plan fails to establish a
dedicated distributed data environment
or fails to provide HHS with access to
risk adjustment data in such
environment by April 30th of the year
following the applicable benefit year in
accordance with §153.610(a), § 153.700,
§153,710, or § 153.730, such that HHS
cannot apply its Federally certified risk
adjustment methodology to calculate the
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plan’s risk adjustment payment transfer
amount in a timely fashion, HHS would
assess a default risk adjustment charge.
We note that delaying our calculation of
risk adjustment payment transfers in a
market in a State until all risk
adjustment covered plans submit
complete risk adjustment data would
weaken the integrity of the April 30th
data submission deadline and would
jeopardize related deadlines for the risk
corridors and MLR programs. We seek
comment on our proposed default
charge approach. We intend to provide
future guidance on any applicable
review processes available to those
issuers for whom we propose to assess
a default charge.

We are considering two different
methods for calculating the default risk
adjustment charge. One option would be
to use the highest per-member-per-
month charge among risk adjustment
covered plans in a risk pool in the
market in the plan’s geographic rating
area. A second option would be to use
a per-member-per-month default charge
that is two standard deviations above
the mean charge in the market in the
plan’s geographic rating area. With
respect to this second option, we believe
that a two standard deviation
calculation will adequately encourage
compliance with the applicable data
requirements while remaining tied to
the market realities of the applicable
geographic rating area.

In order to calculate a plan’s risk
adjustment payment transfer amount,
we must consider the enrollment data of
the plan. As such, if a risk adjustment
covered plan fails to provide HHS with
enrollment data, we propose that the
default charge would be based on the
average enrollment in the State market.
If enrollment data is provided, we
propose that the default charge would
be based on average annual enrollment
for the plan in a risk pool in the State
market. We seek comment on these
methods, other appropriate methods for
calculating a default risk adjustment
charge, and other sources of data HHS
could use to determine enrollment data
for non-compliant issuers, such as MLR
or NAIC filings, or information supplied
by a State Department of Insurance
(DOI). We also seek comment on
whether to allocate a non-compliant
issuer’s default charge to issuers in the
market as part of payments and charges
in the concurrent benefit year, during a
subsequent benefit year, or sometime
between annual payments and charges
processes.

D. Part 155—Exchange Establishment
Standards and Other Related Standards
Under the Affordable Care Act

1. Subpart A—General Provisions
a. Definitions (§ 155.20)

Section 1311(b) of the Affordable Care
Act provides States with the
opportunity to establish and operate an
Exchange that both facilitates the
purchase of QHPs and provides for the
establishment of a SHOP. Previously,
we have interpreted this provision to
mean that a State must elect to carry out
both these functions in order to
establish an “Exchange’ in accordance
with the Affordable Care Act.2°
However, since we advanced that
interpretation of the statute, some States
in which HHS would otherwise operate
both the individual market Exchange
and the SHOP have expressed a desire
to establish and operate only a SHOP,
and not to establish and operate an
individual market Exchange. In light of
HHS’s limited resources, and these
States’ willingness to take on operation
of the SHOP-specific functions required
by the Affordable Care Act, we now
interpret sections 1311(b) and 1321 of
the Affordable Care Act to permit a State
to elect to establish just a SHOP.21 This
interpretation is supported by the
language in section 1311(b)(2) of the
Affordable Care Act, which
contemplates the separate operation of
the individual market Exchange and the
SHOP under different governance and
administrative structures, because it
permits the individual market Exchange
and SHOP to be merged only if the State
has adequate resources to assist both
populations (individuals and small
employers) as a merged entity. It is also
supported by section 1321(c) of the
Affordable Care Act, which provides
that if a State will not have “any
required Exchange operational” the
Secretary shall “establish and operate
such Exchange” (emphasis added).
Thus, under the interpretation we now
propose, if the State will establish only
a SHOP, and will not operate the
individual market Exchange, the
Secretary must establish and operate the
individual market Exchange.

We propose to amend 45 CFR 155.20
to reflect this new flexibility for States
by modifying the definition for
“Exchange.”

20 See Exchange Establishment Rule, 77 FR at
18395, see also id. at 18314, 18316, and 18326.

21 We previously signaled our intent to propose
this approach through rulemaking. See http://
www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/Downloads/shop-marketplace-5-10-
2013.pdf.

Exchange

We propose that “Exchange’” would
mean a governmental agency or non-
profit entity that meets the applicable
standards of Part 155 and makes QHPs
available to qualified individuals and/or
qualified employers. Unless otherwise
identified, under the proposed
definition this term would include an
Exchange serving the individual market
for qualified individuals and a SHOP
serving the small group market for
qualified employers, regardless of
whether the Exchange is established and
operated by a State (including a regional
Exchange or subsidiary Exchange) or by
HHS.

We also clarify that we intend the
phrase “meets the applicable standards
of this part” in the proposed
amendment to the definition to refer to
any applicable standard of Part 155,
including but not limited to the
proposed amendments to §§155.100,
155.105, and 155.200 discussed below,
and the special rules applicable to
regional Exchanges pursuant to
§ 155.140 (together with the proposed
amendments to that section). Pursuant
to the proposed amendment to the
definition, there could be several types
of Exchanges operating in a State, all of
which would meet the regulatory
definition, so long as the applicable
standards of Part 155 were met. We
further clarify that there must be an
individual market Exchange and a
SHOP in each State. We invite general
comments on this proposal, including
on whether we should amend
provisions of Part 155 in addition to
those we propose amending here to
provide States with the flexibility to
establish and operate only a SHOP.

We are also adding a new definition
for “issuer customer service
representative.”

Issuer Customer Service Representative

For the same reasons that we propose
adding § 155.415 below, we propose to
define an “issuer customer service
representative” to mean an employee,
contractor, or agent of a QHP issuer that
provides assistance to applicants and
enrollees, but is not licensed as an
agent, broker, or producer under State
law.

We are also making a clarification
regarding the definition of “qualified
health plan.”

Qualified Health Plan

With regard to the definition of
“qualified health plan” in the preamble
to the Exchange Establishment Rule, we
stated that health plans that are
“substantially the same” as a QHP are
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treated as the same QHP for purposes of
45 CFR 156.255(b), which requires a
QHP issuer to charge the same premium
rate for each QHP of the issuer without
regard to whether the plan is offered
through an Exchange or whether the
plan is offered directly from the issuer
or through an agent. In the Premium
Stabilization Rule, we offered similar
guidance with respect to which plans
offered outside the Exchange would be
considered the same QHP for purposes
of the risk corridors program (77 FR
17237), and stated that HHS might
clarify this standard in future
rulemaking or guidance.

We are now proposing to specify that,
for a plan offered outside the Exchange
to be considered the same plan as one
that is certified as a QHP and offered
through the Exchange, among other
things, the benefits package, provider
network, service areas, and cost-sharing
structure of the two offerings must be
identical. Under this proposal, a plan
that is certified as a QHP and that meets
the requirements for sale in the
applicable market outside of the
Exchange is a QHP for the entire
applicable market within a State. We
note that nothing in this proposal would
relieve an issuer of a plan that has been
certified as a QHP by the Exchange from
the requirement to charge the same
premium for the QHP sold to consumers
outside of the Exchange (pursuant to
sections 1301(a)(C)(iii) of the Affordable
Care Act and 45 CFR 156.255(b) and 45
CFR 147.104).

We also propose to clarify that a plan
sold to consumers outside of the
Exchange would only be subject to the
risk corridors program if it is the same
as a QHP actually offered by that issuer
on the Exchange. We believe that
sections 1301(a)(1)(A) and 1311(e) of the
Affordable Care Act, and the definition
of a QHP at 45 CFR 155.20, contemplate
certification of a QHP for offer on the
Exchange, so that (with the exception of
stand-alone dental plans) a plan sold to
consumers exclusively outside of the
Exchange could not obtain QHP
certification. We note that the EHB final
rule 22 outlined an arrangement where
health insurance issuers could offer a
health plan to an individual without the
pediatric dental EHB if the issuer is
reasonably assured that the individual
has obtained the EHB through an
Exchange-certified stand-alone dental
plan (78 FR 12853).

We believe that the proposed policy
set forth in this section is consistent

22 Patient Protection and Affordable Care Act;
Standards Related to Essential Health Benefits,
Actuarial Value, and Accreditation (78 FR 12834)
(February 25, 2013).

with the intent of the statute and
existing regulations with respect to the
offering and certification of QHPs, and
helps to maintain the integrity of the
risk corridors program, which we
believe is intended primarily to stabilize
premiums of plans offered through the
Exchanges.

We request comment on all aspects of
this approach, particularly on issues
that may be raised by this approach for
State requirements for product or policy
form filings, including filings for
coverage riders (whether mandatory or
optional), State-required benefits, and
State-required service areas (including
tiered networks within service areas).
We seek comment on whether the
criteria laid out above—benefits,
provider network, service areas, and
cost-sharing structure—are the proper
criteria for determining whether
offerings are the same plan, and whether
additional criteria such as allowances
for de minimis variations that do not
change plan actuarial value should be
included, or whether no criteria are
necessary because it is clear from State
oversight processes when a plan is the
same plan or a different plan. We also
seek comment on how this proposed
approach would affect what is
considered a new plan offering, and the
potential impact of this proposal on
plan renewals. Finally, we seek
comment on the operational feasibility
of the proposed requirements,
particularly with regard to issuers in the
small group market.

2. Subpart B—General Standards
Related to the Establishment of an
Exchange

a. Establishment of a State Exchange,
Approval of a State Exchange,
(§§ 155.100, 155.105, and 155.140)

Consistent with our proposed
amendments to the definition of
“Exchange” in § 155.20, we propose to
amend § 155.100 to permit a State to
operate only a State-based SHOP while
the individual market Exchange is
operated as an FFE. This proposed
amendment would permit a State to
elect to establish and operate only the
SHOP and to focus on effective
implementation of that program. A State
that is electing to establish only a SHOP
must establish an Exchange entity—
consistent with section 1311(d)(1) of the
Affordable Care Act and §§ 155.100(b)
and 155.110—to perform only the SHOP
functions.

We considered whether to propose
allowing a State to establish and operate
only the individual market Exchange
while HHS operates the SHOP, but
decided not to do so for the reasons

described below. Accordingly, under
the proposed amendments, a State could
not elect to establish and operate just
the individual market Exchange. We
believe that building and operating the
SHOP is an excellent way for a State to
move towards operating both a SHOP
and an individual market Exchange.
Further, while a State operating a SHOP
has a variety of options available to
ensure a robust choice of QHPs and
issuers, for example, through its direct
regulation of the individual and small
group insurance markets, these options
may not be available to HHS because
they would require HHS to go beyond
its traditional market role under the
PHS Act. The only tool HHS can rely
upon for incentivizing issuer
participation in the SHOP is the QHP
certification process, and this tool is a
limited one if the individual market
Exchange is operated by the State.23
Additionally, if the State has already
built the structure and systems needed
to run an individual market Exchange,
it would be inefficient and burdensome
for HHS to step in and build those
functions solely so that it can operate
the SHOP, when the State would be in
a better position to operate both
Exchanges. Therefore, we have not
proposed that a State be allowed to
operate an individual market Exchange
while the Department is responsible for
the operation of an FF—SHOP in the
State. As discussed above, we seek
comment generally on this proposal,
and particularly on this aspect of it.

We propose in § 155.100(a)(3) that a
State that has timely applied for
certification of an Exchange for 2014,
and that has received conditional
approval for its application, would be
able to modify its Blueprint pursuant to
45 CFR 155.105(e) to exclude the
operation of the individual market
Exchange functions for 2014.24 Because
such States have been preparing to
establish and operate both the
individual market and SHOP
Exchanges, they would be in a position
to establish and operate just the SHOP
in 2014. In contrast, States that have not
received conditional approval to operate
both Exchanges, but which want to
operate only a SHOP for 2014, would
have to develop a fully functioning
SHOP by the time open enrollment
begins on October 1, 2013; this is a

23 See, HHS Notice of Benefit and Payment
Parameters for 2014 Proposed Rule, 77 FR 73185.

24]n guidance, we have previously signaled our
intent to propose this approach through
rulemaking. See Small Business Health Options
Program (SHOP)-Only Marketplace FAQs (May 10,
2013). available at: http://www.cms.gov/CCIIO/
Resources/Fact-Sheets-and-FAQs/Downloads/shop-
marketplace-5-10-2013.pdf.



Federal Register/Vol. 78, No. 118/ Wednesday, June 19, 2013/Proposed Rules

37045

compressed time frame to accomplish
establishment and full operation.
Therefore, under this proposed rule,
States that have not received
conditional approval for 2014 may not
exercise the option to operate only a
SHOP for the 2014 plan year. For the
2015 plan year and beyond, we would
consider new Blueprints from States
proposing to operate only the SHOP,
pursuant to 45 CFR § 155.106. We seek
comment on this proposed approach.

We further propose to amend
§ 155.105 so that the Exchange approval
criteria set forth therein would be
consistent with the Exchange
operational models now proposed in
§§155.20, 155.100, and 155.200, and to
permit HHS to operate only a FFE that
will make QHPs available to qualified
individuals when a State has elected to
operate only an Exchange providing for
the establishment of a SHOP pursuant to
proposed § 155.100(a)(2). In paragraphs
(b)(1) and (b)(2) we clarify that a State
establishing and operating only a SHOP
would have to perform the minimum
functions described in subpart H and all
applicable references to other subparts
contained therein, and need not comply
with other provisions that by their
express terms apply only to an
individual market Exchange.

We propose to amend paragraph (f) to
clarify that where a State has elected to
establish and operate only a SHOP, the
FFE must meet the requirements set
forth in §§155.120(c), 155.130, and
subparts C, D, E, and K of this part;
however, it need not implement the
standards for the establishment of a
SHOP described in subpart H. We seek
comment on this proposal.

We are also proposing an amendment
to § 155.105(f) to clarify that the
regulatory provisions that will apply in
an FFE include the nondiscrimination
requirements of § 155.120(c). Section
155.120(c), as written, applies to all
Exchanges, and its previous omission
from the list of provisions referenced in
§ 155.105(f) was inadvertent.

We propose to amend § 155.140 to
clarify how a subsidiary or regional
Exchange may operate in light of the
proposed amendments to permit a State
to establish and operate an Exchange
only providing for the establishment of
a SHOP. Under this proposal, a State
establishing and operating only a SHOP
could still establish subsidiary SHOP
Exchanges. Multiple States that wish to
establish and operate only SHOPs could
still form a regional Exchange only
providing for the establishment of a
SHOP across the region covered by the
participating states.

Previously, we had created the
standards for regional and subsidiary

Exchanges such that the geographic area
served by such Exchanges must be the
same for the individual market
Exchange and the SHOP.25 We propose
in paragraph (c)(2)(ii) to generally
preserve this standard, except in the
case of an Exchange established
pursuant to proposed § 155.100(a)(2).

In paragraph (c)(2)(ii)(A), we propose
that in the case of a regional Exchange
established pursuant to proposed
§155.100(a)(2) to provide only for the
establishment and operation of a SHOP,
the regional SHOP would be required to
encompass a geographic area that
matches the combined geographic areas
of the individual market Exchanges
established by HHS to serve the States
establishing the regional SHOP.

In paragraph (c)(ii)(B), we propose
that in the case of a subsidiary Exchange
established pursuant to § 155.100(a)(2)
to provide only for the establishment
and operation of a SHOP, the combined
geographic area of all subsidiary SHOPs
established by the State would be
required to encompass the geographic
area of the individual market Exchange
established by HHS to serve the State.

In addition, under 45 CFR 153.310(a),
a State that elects to operate an
Exchange is eligible to establish a risk
adjustment program using a
methodology that has obtained federal
certification. We are considering
whether a State that elects to operate a
SHOP but not an individual market
Exchange under the proposed approach
described above should be eligible to
establish a risk adjustment program, and
in particular whether such a State
should be eligible to establish a risk
adjustment program only for the small
group market or should be required to
establish the program for both markets.
We seek comment on this issue.

3. Subpart C—General Functions of the
Exchange

a. Functions of an Exchange (§ 155.200)

Consistent with the proposed
amendments described above to
§§155.20, 155.100, 155.105, and
155.140, which permit a State to operate
only an Exchange providing for the
establishment of a SHOP, in § 155.200
we propose that a State operating only
an Exchange which provides for the
establishment of a SHOP need perform
only the minimum functions described
in subpart H and all applicable
provisions of other subparts referenced
therein. Under such circumstances, the
Exchange operated by HHS need not
perform the minimum functions related
to the establishment of a SHOP.

25 See Exchange Establishment Rule, 77 FR
18322.

b. Ability of States To Permit Agents
and Brokers to Assist Qualified
Individuals, Qualified Employers, or
Qualified Employees Enrolling in QHPs
(§155.220)

Section 1312(e) of the Affordable Care
Act authorizes the Secretary to establish
procedures that permit agents and
brokers to enroll qualified individuals
and qualified employers in QHPs
through an Exchange, and to assist
individuals in applying for advance
payments of the premium tax credit and
cost-sharing reductions, to the extent
allowed by States.

In 45 CFR 155.220(c), 155.220(d), and
155.220(e), we established general
Exchange standards that agents and
brokers must meet to assist individuals
in enrolling in QHPs and applying for
advance payments of the premium tax
credit and cost-sharing reductions,
including registration, training,
compliance with the privacy and
security standards adopted by the
Exchange, compliance with applicable
State law, and execution of an
agreement with the Exchange. Section
155.220(c)(3) established additional
standards for agents and brokers that
use Internet Web sites to assist qualified
individuals in enrolling in a QHP.

In CMS’s guidance titled “Role of
Agents, Brokers, and Web-brokers in
Health Insurance Marketplaces,” 26 we
further clarified that in States where an
FFE is operating, agents or brokers
assisting individuals in selecting or
enrolling in individual market QHPs
through an FFE may use one of two
pathways. First, an agent or broker may
use a QHP issuer’s Internet Web site to
assist or enroll individuals, if the agent
or broker has a relationship with an
issuer, and the issuer has direct
enrollment capabilities. Alternatively,
an agent or broker may use an FFE
Internet Web site to assist individuals.

Regardless of what pathway they use,
all agents and brokers must register with
CMS before they may assist qualified
individuals in enrolling in individual
market coverage through an FFE. Once
an agent or broker has completed the
registration process, which includes
undergoing basic CMS identity proofing,
completing an FFE training course, and
signing an agreement with CMS, he or
she will receive an active FFE user
identification number, which will be the
agent’s or broker’s unique identifier in
an FFE. This would allow CMS to
monitor and oversee the activities of

26 Role of Agents, Brokers, and Web-brokers in
Health Insurance Marketplaces, (May 1, 2013).
Auvailable at: http://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/agent-
broker-5-1-2013.pdf.
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agents and brokers in an FFE, which is
discussed in more detail later in this
section, and would also facilitate
payment for agent and broker services
from issuers.

Web-broker Policies and Procedures

Section 155.220(c)(3) establishes
standards that apply if an agent or
broker uses its publicly-facing Internet
Web site to assist individuals in
selecting or enrolling in a QHP through
the Exchange. Agents or brokers who do
so are referred to as “Web-brokers” for
the purposes of this proposed rule. We
propose amending § 155.220(c)(3)(i),
which currently requires that a Web-
broker meet all standards for disclosure
and display of QHP information
contained in §§ 155.205(b)(1) and
155.205(c). In particular, § 155.205(b)(1)
requires the display of standardized
comparative information on each
available QHP, including its: (a)
Premium and cost-sharing information;
(b) summary of benefits and coverage;
(c) metal level (bronze, silver, gold, or
platinum); (d) enrollee satisfaction
survey results; (e) quality ratings; (f)
medical loss ratio, (g) transparency of
coverage measures, and (h) provider
directory.

After taking into consideration
concerns from issuers, we propose to
limit the Web-broker’s obligation to
disclose and display the QHP
information to all the information
provided to the Web-broker by the
Exchange or directly by the issuer. We
recognize that an Exchange may not be
able to provide all Web-brokers with
certain data elements necessary to meet
the § 155.205(b)(1) requirements, such
as premium and rate information,
depending upon confidentiality
requirements, the extent to which Web-
brokers are appointed by individual
QHP issuers, and State laws regarding
agent and broker appointments. We also
recognize that some of the required data,
such as quality rating and enrollee
satisfaction survey results, may not be
available in the first year of Exchange
operations, in which case Web-brokers
would also not need to display this
information. We seek comment on
whether this provision should be
limited to FFEs.

We note that we do not intend this
amendment to alter Web-brokers’
obligations to meet all existing
standards for disclosure and display of
QHP information contained in
§ 155.205(c), regardless of the
availability of QHP issuer information
from issuers or the Exchange.
Additionally, the Web-broker should
display all information provided by the
Exchange or an issuer in a manner that

is as consistent with the requirements in
§155.205(b)(1) as possible. We solicit
comments on how to monitor this
provision to ensure that Web-brokers
display QHP information received by an
Exchange or QHP issuers in a manner
consistent with the QHP information
displayed on an Exchange Web site.

Even if a Web-broker is unable to
display certain QHP information
identified in § 155.205(b)(1) because it is
not provided by the Exchange or a QHP
issuer, it must still display a list of all
available QHPs for the consumers to
view, as required by § 155.220(c)(3)(ii).
We also propose that, to address
situations where the Web-broker is
unable to display certain QHP
information identified in
§155.205(b)(1), the Web-broker must
display a link to the Exchange Web site
so the consumer may obtain the
additional information.

Instead of modifying only
§155.220(c)(3)(1), we considered
removing § 155.220(c)(3)(ii), which
requires Web-brokers to provide
consumers with the ability to view all
QHPs offered through the Exchange. We
decided not to propose this approach so
that the consumer would be aware of all
available QHP options, even if some of
the specific plan details may not be
available on the Web-broker’s Internet
Web site. We invite comment on this
proposal.

We also propose to amend
§155.220(c)(3) by adding a new
paragraph (c)(3)(vii), which would
require Web-brokers’ Internet Web sites
in an FFE to prominently display
language notifying consumers that: (a)
the Web-broker’s Internet Web site is
not an FFE Web site; (b) the Web-
broker’s Web site might not display all
QHP data available on the Exchange
Web site; (c) the Web-broker has entered
into an agreement with HHS pursuant to
§155.220(d); and (d) the Web-broker
agrees to comply with standards
specified in § 155.220(c) and (d). We
believe that this additional standard is
in the best interest of the consumers in
an FFE, as it will help consumers
distinguish between an FFE Web site
and the Internet Web sites of Web-
brokers, and it will inform consumers
that agents and brokers must comply
with FFE standards and requirements
before they can assist and enroll
consumers. We welcome comments on
this proposal. HHS expects to make
available an application programming
interface that would permit Web-brokers
to use their public-facing Internet Web
sites to assist consumers in enrolling
through individual market QHPs offered
through an FFE (“FFE API”’). An FFE
API would allow a person seeking to

enroll in a QHP to initiate his or her
shopping experience on a Web-broker’s
Internet Web site, connect securely to an
FFE Web site to complete the eligibility
application and determination process,
and return securely to the Web-broker’s
Internet Web site compare and select
QHPs.

We understand that some Web-
brokers may enter into arrangements
with other agents and brokers under
which those agents and brokers would
be able to enroll qualified individuals in
an FFE through the Web-broker’s
Internet Web site. We are concerned
about these arrangements that would
allow other agents and brokers to use
the Web-broker’s connection to HHS,
because they would not require the
agent or broker to be a party to the Web-
broker’s agreement with HHS, or to
become an employee or subcontractor of
the Web-broker. We are considering
prohibiting such arrangements outright,
in part because such entities are not a
party to the Web-broker’s agreement
with HHS. However, we also want to
make sure that agents and brokers have
many possible avenues to participate in
the FFE. If we do not prohibit such
arrangements, we believe that a Web-
broker should not be able to enter into
these arrangements unless the Web-
broker ensures that the agent or broker
using its connection to HHS agrees to
comply with the same FFE standards
and requirements applicable to Web-
brokers under § 155.220(c) and (d). We
therefore propose to add a new
§ 155.220(c)(4) that would require any
Web-broker who makes an Internet Web
site available to other agents and brokers
for this purpose to require as a
condition of agreement or contract that
the agent or broker accessing and using
the Internet Web site complies with
§155.220(c) and (d). We also propose
that the Web-broker would be required
to provide to HHS a list of agents and
brokers who are under such
arrangements, and that the Web-broker
be required to ensure that the agent or
broker accessing or using the Internet
Web site would be required to comply
with the policies that the Web-broker
would be required to develop under
§ 155.220(d)(4), as proposed below.
Because we would require the agent or
broker accessing or using the Web-
broker’s connection to comply with
§ 155.220(d), that agent or broker would
also have to enter into a Web-broker
agreement with HHS. If the agent or
broker accessing or using the Internet
Web site fails to comply with either
provision, both parties to the
arrangement would be found to be
noncompliant with the regulatory
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requirements, and HHS would have
cause to terminate its agreements with
both parties. We seek comments on this
circumstance and proposal, on whether
these arrangements should be
prohibited outright, and on whether
there are other options to consider.

Agent and Broker Policies and
Procedures on Privacy and Security in
an FFE

Section 155.220(d)(3) currently
directs all agents or brokers assisting
qualified individuals with enrollment in
QHPs to comply with the Exchange
privacy and security requirements. We
propose to establish a new standard in
§ 155.220(d)(4) requiring agents and
brokers assisting or enrolling consumers
in the individual market of an FFE to
establish policies and procedures
implementing the privacy and security
standards pursuant to § 155.220(d)(3); to
train their employees, representatives,
contractors, and agents with regard to
those policies and procedures on a
periodic basis; and to ensure that their
employees, representatives, contractors,
and agents comply with those policies
and procedures. Because agents and
brokers will have access to PII provided
by consumers we want to ensure that
the agents and brokers have appropriate
procedures, training and monitoring
safeguards in place to protect PII. We
invite comments on the appropriate
frequency of retraining requirements.

Standards for Agent and Broker
Agreement Termination in an FFE

We propose adding a new
§ 155.220(f), which would require
agents and brokers who wish to
terminate their agreement with an FFE
to send to HHS a 30-day advance
written notice of the intent to terminate.
This notice would also include the
intended date of termination. If the
notice does not specify a date of
termination, or the date is not
acceptable to HHS, HHS may set a date
that will be no less than 30 days from
the date of the agent or broker’s notice
of termination. We believe that this
additional standard would be in the best
interest of FFE consumers, as the 30-day
pre-termination period would allow
agents and brokers to complete any
application or enrollment activity
initiated prior to the notice. As of the
date of termination, an agent or broker
would not be able to conduct business
in an FFE, although the agent’s or
broker’s related duty to protect and
maintain the privacy and security of PII
it has created, collected, accessed, or
acquired during its period of
relationship with an FFE would survive
the termination. We are considering

whether to require such agents and
brokers to also directly notify their
clients of the termination plan during
the pre-termination period. We welcome
comment on this proposal.

We also propose to establish new
standards for agents and brokers in the
FFEs, so that agents and brokers that
register with an FFE have a clear
understanding of the rights and
standards governing their participation
in an FFE. In new section § 155.220(g),
we propose the standards under which
HHS may terminate an agent’s or
broker’s agreement with an FFE for
cause.

In § 155.220(g)(1), we propose that
HHS may pursue termination with
notice of an agent’s or broker’s
agreement with an FFE executed
pursuant to § 155.220(d) if, in HHS’s
determination, a specific finding of
noncompliance or pattern of
noncompliance is sufficiently severe.
Under this proposal, termination of the
agreement with notice would mean that
after a 30-day opportunity to cure, HHS
would take necessary steps to prohibit
an agent or broker from assisting or
enrolling individuals in an individual
market QHP offered through an FFE, or
a Web-broker’s ability to securely
exchange information with HHS.

In § 155.220(g)(2), we propose that an
agent or broker would be considered
noncompliant if HHS finds that the
agent or broker violated: (a) Any
standard specified under § 155.220; (b)
any term or condition of its agreement
with the FFE, including but not limited
to the FFE privacy and security
standards; (c) any applicable State law;
or (d) any other applicable Federal law.

We propose that if HHS finds
noncompliance or patterns of
noncompliance to be sufficiently severe,
such a finding would form the basis for
a termination for cause. We believe that
HHS must maintain the ability to
terminate an agent’s or broker’s
agreement for cause to protect the
interest of consumers in cases of severe
violations and patterns of violations,
particularly violations with respect to
privacy and security protections.
Specific findings of noncompliance that
HHS might determine to be sufficiently
severe to warrant termination for cause
would include, but not be limited to,
violations of the Exchange privacy and
security standards. Patterns of
noncompliance that HHS might
determine to be sufficiently severe to
warrant termination for cause would
include, for example, repeated
violations of any of the standards set
forth in § 155.220 for which the agent or
broker was previously found to be
noncompliant. We seek comment on

this proposal and on other
circumstances that should result in an
HHS termination for cause.

Prior to pursuing the termination of
an agent’s or broker’s agreement for
cause, we are considering implementing
informal procedures, which may be
published in future sub-regulatory
guidance. The informal procedures
would allow agents and brokers, at HHS
discretion, to resolve certain
noncompliance issues within a time
period determined reasonable by HHS.
Through this informal process, HHS
would notify an agent or broker of the
reason for the potential termination, the
potential consequences of continued
noncompliance, and any applicable
administrative procedures. However,
HHS would retain the right to bypass
these informal procedures.

Upon identification of a sufficiently
severe violation under the proposed
§ 155.220(g)(2), HHS would formally
notify the agent or broker of the specific
finding of noncompliance or pattern of
noncompliance, as proposed in
§ 155.220(g)(3). The agent or broker
would then have a period of 30 days
from the date of the notice to correct the
noncompliance to HHS’s satisfaction,
through good-faith efforts. If after 30
days, the noncompliance is not
appropriately addressed, HHS may
terminate the agreement for cause. In
§ 155.220(g)(4), we propose that
termination for cause would result in
the loss of the ability to assist
individuals enroll in QHPs and transact
data with HHS, including transactions
through the FFE API. We believe this
approach would provide an opportunity
for agents and brokers to remedy any
noncompliance issue in advance of a
potential termination for cause.

We request comment on the informal
resolution approach we are considering
implementing through future sub-
regulatory guidance, specifically on
whether we should consider any
alternative proposals. We also solicit
comment on the appropriate time length
for a cure period, and on whether we
should include a provision permitting
HHS to terminate an agent’s or broker’s
agreement immediately and
permanently for cause if findings of
noncompliance are sufficiently
egregious. We are also considering an
option that would allow HHS to
immediately but temporarily suspend
an agent or broker by prohibiting the
agent or broker from assisting
individuals to enroll in a QHP offered
through the FFE and/or ability to
securely exchange information with
HHS, including through the FFE API,
without advance notice. We are
considering this option because there
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may be instances where a specific
violation could pose immediate harm to
consumers or to HHS’s ability to
properly administer the FFE. Under this
scenario, as soon as possible following
the temporary suspension, HHS would
notify to the agent or broker of HHS’s
action and the noncompliance issue. If
the agent or broker satisfactorily
addresses the issue, HHS would notify
the agent or broker that the temporary
suspension had been lifted. We request
comments on this approach, and the
circumstances under which it would be
needed.

We further propose a new section
§155.220(h) to establish a one-level
process through which an agent or
broker may request reconsideration of
HHS’s decision to terminate the
agreement for cause. In § 155.220(h)(2),
we propose that an agent or broker must
submit a request for reconsideration to
an appropriate HHS designee
(“reconsideration entity”’) within 30
calendar days of the date of the notice
in order to obtain a reconsideration. In
§ 155.220(h)(3), we propose that the
reconsideration entity would provide
the agent or broker with a written
reconsideration decision within 30
calendar days of the date it receives the
request for reconsideration. This
decision would constitute HHS’s final
determination.

We believe this approach would
afford agents and brokers an
opportunity to furnish any facts and
information that might not have been
considered as part of HHS’s decision to
terminate the agreement for cause, and
to provide due process. We intend to
provide future guidance on the manner
and form in which agents and brokers
should present requests for
reconsideration, HHS’s designation of
an appropriate reconsideration entity,
and additional procedures related to
agent and broker revocation and
reconsideration. We invite comments on
this reconsideration proposal.

We expect that States will continue to
license and monitor agents and brokers,
and will continue to oversee and
regulate all agents and brokers, both
inside and outside of the Exchange. We
expect that all State laws related to
agents and brokers, including State laws
related to appointments, contractual
relationships with issuers, and licensing
and marketing requirements, will
continue to apply. Therefore, to avoid
duplication of oversight activities
related to agents and brokers enrolling
or assisting consumers through an FFE,
HHS will focus its oversight activities
primarily on ensuring that agents and
brokers in an FFE meet the standards
outlined in § 155.220. In particular,

HHS plans to focus its oversight efforts
on protecting the privacy and security of
PII, to the extent this is not already
covered under existing State or Federal
law.

Prior to releasing additional guidance
on agent and broker activities in the
FFE, we intend to collaborate with State
DOIs to further develop standard
operating procedures for an FFE that
will be critical to HHS oversight of
agents and brokers working with an
FFE. We encourage comment on the
information required to carry out these
activities, and on any existing
definitions, timeframes, or procedures
described in our proposed amendments
to § 155.220.

c. Electronic Information Exchange With
Covered Entities (§ 155.270)

Section 155.270 of 45 CFR directs
Exchanges that perform electronic
transactions with a covered entity to use
standards, implementation
specifications, operating rules, and code
sets adopted by the Secretary in 45 CFR
parts 160 and 162. When 45 CFR
155.270 was finalized in its current
form, HHS believed that the HIPAA
standard transactions, as defined in 45
CFR Parts 160 and 162, were the most
appropriate standards for transmitting
information electronically between
Exchanges and issuers. Since then, the
Accredited Standards Committee X12,
also known as “ASC X12,” 27 which
governs the electronic transactions
addressed in 45 CFR parts 160 and 162,
has determined that the current
transaction used to communicate
payment-related information, the
HIPAA ASC X12 005010X218 (820),
cannot provide the program-level
payment information necessary for the
risk adjustment, reinsurance, and risk
corridors programs, and therefore does
not meet the business requirements of
the Affordable Care Act programs. As a
result, the ASC X12 standards body
developed and finalized the ASC X12
005010X306 (820), referred to as the
“HIX 820.” The HIX 820 has the same
security and technical requirements as
HIPAA standards, but it is a new
implementation of the transaction, so it
has not yet been adopted by the
Secretary in 45 CFR parts 160 and 162.
We believe that the HIX 820 is the most
appropriate method for transmitting
payment-related information between
the Exchange and a covered entity. For
this reason, and to provide for flexibility
should similar situations arise in the
future, we propose to amend § 155.270
to specify that to the extent that an

27 ASC X12 is chartered by the American National

Standards Institute. See, http://www.x12.org/.

Exchange performs electronic
transactions with a covered entity, an
Exchange must use standards,
implementation specifications,
operating rules, and code sets that are
adopted by the Secretary in 45 CFR
parts 160 and 162 or that are otherwise
approved by HHS. We further propose
to approve the HIX 820 transaction for
transmitting payment-related
information between the Exchange and
a covered entity. We seek comment on
this proposal.

d. Oversight and Monitoring of Privacy
and Security Requirements (§ 155.280)

In § 155.280, consistent with section
1411(g) and (h) of the Affordable Care
Act, we propose that HHS will monitor
any individual or entity who would be
subject to the privacy and security
requirements as established and
implemented by an Exchange under
§155.260.

We propose in § 155.280(a) that HHS
will oversee and monitor the FFEs and
non-Exchange entities associated with
FFEs for compliance with the privacy
and security standards established and
implemented by the FFEs pursuant to
§ 155.260 for compliance with those
standards. HHS will monitor State
Exchanges for compliance with the
privacy and security standards
established and implemented by the
State Exchanges pursuant to § 155.260.
In addition, we propose that State
Exchanges will oversee and monitor
non-Exchange entities associated with
the State Exchange for compliance with
the standards implemented by the State
Exchange pursuant to § 155.260.

In § 155.280(b), we propose the
oversight activities that HHS may
conduct in order to ensure adherence to
the privacy and security requirements in
§ 155.260. These may include, but are
not limited to, audits, investigations,
inspections and any reasonable
activities necessary for appropriate
oversight of compliance with the
Exchange privacy and security
standards as permitted under sections
1313(a)(2) and (a)(3) of the Affordable
Care Act.

In §155.280(c)(1)(i) and (ii), we
propose definitions for the terms
“incident” and “‘breach” as they apply
to privacy and security. We considered
but declined to use the definitions for
these terms provided under the HIPAA
regulations because the protected health
information (PHI) that triggers the
HIPAA requirements is considered a
subset of PII,28 and we believe that the

28 Compare the definitions of individually
identifiable health information and protected health
information at 45 CFR 160.103 and the definition
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HIPAA definitions would not provide
broad enough protections to satisfy the
requirements under the Privacy Act of
1974 (5 U.S.C. 552a), the e-Government
Act of 2002 (Pub. L. 107-347), other
laws to which HHS is subject, or the
expectations of the other Federal
agencies that will be providing PII to
facilitate Exchange eligibility
determinations. We considered the
definitions and explanations for
“incident” in the following
publications: OMB Memorandum M—
06-19, OMB Memorandum M—-07-16,
and the National Institute of Standards
and Technology Special Publication
800-61, and propose that “incident”
would mean, the act of violating an
explicit or implied security policy,
which includes attempts (either failed
or successful) to gain unauthorized
access to a system or its data, unwanted
disruption or denial of service, the
unauthorized use of a system for the
processing or storage of data; and
changes to system hardware, firmware,
or software characteristics without the
owner’s knowledge, instruction, or
consent. We propose that the definition
for “breach” be the same as the
definition in OMB Memorandum M—-07—
16, Safeguarding and Responding to the
Breach of Personally Identifiable
Information, which defines “breach’ as
the loss of control, compromise,
unauthorized disclosure, unauthorized
acquisition, unauthorized access, or any
similar term referring to situations
where persons other than authorized
users and for an other than authorized
purpose have access or potential access
to personally identifiable information,
whether physical or electronic. We
welcome comment on the use of these
definitions for incident and breach as
they relate to PIL

In § 155.280(c)(2) we propose that in
the event of an incident or breach, the
entity where the incident or breach
occurs would be responsible for
reporting and managing it according to
the entity’s documented incident
handling or breach notification
procedures. We believe that incident
handling and breach notification
procedures should be among the written
policies and procedures required for
Exchanges under § 155.260(d). Non-
Exchange entities associated with the
Exchanges would be required to have
policies and procedures in place for
reporting breaches and incidents as a
condition of the contracts or agreements
that are required under § 155.260(b).

of PII in Office of Management and Budget (OMB)
Memorandum M—07-16 (see 77 FR 18340 for an
explanation of how the OMB definition of PII
applies to Exchanges).

Under § 155.260(a)(3)(viii), Exchanges
would also be required to establish
accountability standards that would
include the development and
implementation of policies and
procedures including incident handling
and breach notification procedures.

In § 155.280(c)(3) we propose that
FFEs, non-Exchange entities associated
with FFEs, and State Exchanges must
report all privacy and security incidents
and breaches to HHS within one hour of
discovering the incident or breach. We
also propose that a non-Exchange entity
associated with a State Exchange must
report all privacy and security incidents
and breaches to the State Exchange with
which they are associated. We welcome
comment on these proposals.

4. Subpart D—Exchange Functions in
the Individual Market: Eligibility
Determinations for Exchange
Participation and Insurance
Affordability Programs

a. Eligibility Process (§ 155.310)

In our consultations with states and in
the operational development of
Exchanges, we have identified with
States the need to establish a
standardized process for handling
applications that are submitted without
information that is necessary for
determining eligibility. It is our
understanding that States have an
existing process for handling
incomplete applications for other
programs, such as Medicaid, and may
want to establish a consistent process
for handling incomplete applications
submitted to the Exchange. Accordingly,
the language of this proposed regulation
is designed to provide flexibility to
States so they may align this process
with Medicaid and CHIP. Further, we
intend to work with States to implement
these procedures and in 2014 to
accommodate States with processes
established for handling incomplete
applications that does not match the
process described in these regulations.

We are adding § 155.310(k), to
provide that if an application filer does
not provide sufficient information on an
application for the Exchange to conduct
an eligibility determination for
enrollment in a QHP through the
Exchange, or for insurance affordability
programs (if the application includes a
request for an eligibility determination
for insurance affordability programs),
the Exchange will provide notice
through the eligibility determination
notice described in 45 CFR 155.310(g).
The notice would indicate that
information necessary to complete an
eligibility determination is missing,
specifying the missing information, and

include instructions on how to provide
the missing information. We propose
that the Exchange will provide the
applicant with a period of no less than
15 days and no more than 90 days from
the date this notice is sent to the
applicant to provide the necessary
information. Further, we propose that
during this period, the Exchange will
not proceed with the applicant’s
eligibility determination or provide
advance payments of the premium tax
credit or cost-sharing reductions, unless
an application filer has provided
sufficient information to determine his
or her eligibility for enrollment in a
QHP through the Exchange, in which
case the Exchange must make such a
determination for enrollment in a QHP.
We propose that the Exchange may
make an eligibility determination for
enrollment in a QHP through the
Exchange if an applicant has provided
sufficient information to make an
eligibility determination for enrollment
in a QHP through the Exchange. For
example, if there is sufficient
information to determine eligibility for
enrollment in a QHP, but an applicant
who requested an eligibility
determination for insurance
affordability programs has not provided
information regarding employer-
sponsored coverage, which is needed to
determine eligibility for advance
payments of the premium tax credit and
cost-sharing reductions, the Exchange
will determine the applicant’s eligibility
for enrollment in a QHP through the
Exchange but may not provide advance
payments of the premium tax credit or
cost-sharing reductions.

We believe this process is consistent
with current Medicaid and CHIP
policies regarding the process for
handling incomplete applications. We
propose a flexible timeframe of no less
than 15 days and no more than 90 days.
While we believe it does not benefit an
applicant to have a long timeframe
because no advance payments of the
premium tax credits and cost-sharing
reductions will be provided during the
period, we understand that State
Medicaid and CHIP agencies use
periods similar to this length, and we
also believe that it is important to allow
flexibility for the Exchange to align with
the time period for inconsistencies,
which is a period of 90 days as specified
in 45 CFR 155.315(f)(2)(ii). We note that
the online and telephonic applications
are structured to minimize situations in
which an applicant can fail to provide
necessary information. Accordingly, we
anticipate that this paragraph will be
implicated most frequently with respect
to paper applications. We seek comment
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on this proposal, including whether
Exchange flexibility is appropriate;
whether 15 days and 90 days are the
right lower and upper limits; and
whether additional language is needed
to ensure coordination between the
Exchange, Medicaid, and CHIP.

b. Verification of Eligibility for
Minimum Essential Coverage Other
Than Through an Eligible Employer-
Sponsored Plan (§ 155.320)

As finalized in the Exchange
Establishment Rule, § 155.320(b)
specifies standards related to the
verification of eligibility for minimum
essential coverage other than through an
eligible employer-sponsored plan. We
propose to redesignate paragraph (b)(1)
as (b)(1)(i) and (b)(2) as (b)(1)(ii) to
consolidate the standards for Exchange
responsibilities in connection with
verification of eligibility for minimum
essential coverage other than through an
eligible employer-sponsored plan. In
paragraph (b)(1)(i), we also propose to
add the phrase “for verification
purposes” to the end of existing text.
This would clarify that HHS would
provide a response to the Exchange to
verify the information transmitted from
the Exchange to HHS about an
applicant’s eligibility for or enrollment
in minimum essential coverage other
than through an eligible employer
sponsored plan, Medicaid, CHIP, or the
Basic Health Program. The Exchange
would submit specific identifying
information to HHS and HHS would
verify applicant information with
information from the Federal and State
agencies or programs that provide
eligibility and enrollment information
regarding minimum essential coverage.
Such agencies or programs may include
but are not limited to Veterans Health
Administration, TRICARE, and
Medicare. HHS will work with the
appropriate Federal and State agencies
to complete the appropriate computer
matching agreements, data use
agreements, and information exchange
agreements which will comply with all
appropriate Federal privacy and
security laws and regulations. The
information obtained from Federal and
State agencies will be used and
redisclosed by HHS as part of the
eligibility determination and
information verification process set
forth in subpart D of part 155.

In connection with the proposal to
redesignate paragraph (b)(2) to
paragraph (b)(1)(ii), we are not
proposing any change to the text of the
provision as previously finalized.
Consistent with the authorizations for
the disclosure of certain information
under 42 CFR 435.945(c) and

457.300(c), this regulation provides for
an Exchange to verify whether an
applicant has already been determined
eligible for coverage through Medicaid,
CHIP, or the Basic Health Program,
using information obtained from the
agencies administering such programs.

Finally, we propose to add paragraph
(b)(2) to provide that consistent with 45
CFR 164.512(k)(6)(i) and 45 CFR
155.270, a health plan that is a
government program providing public
benefits, is expressly authorized to
disclose PHI, as that term is defined at
45 CFR 160.103, that relates to
eligibility for or enrollment in the health
plan to HHS for verification of applicant
eligibility for minimum essential
coverage as part of the eligibility
determination process for advance
payments of the premium tax credit or
cost-sharing reductions. We intend for
this provision to enable any health plan
that is a government program within the
scope of 45 CFR 164.512(k)(6)(i) to
disclose the protected health
information necessary for HHS to be
able to verify of minimum essential
coverage as required to conduct
eligibility determinations for insurance
affordability programs. We seek
comment on this proposal.

¢. Administration of Advance Payments
of the Premium Tax Credit and Cost-
Sharing Reductions (§ 155.340)

We propose to amend § 155.340 by
adding paragraph (h), which sets forth
additional requirements applicable
when a State Exchange is facilitating the
collection and payment of premiums to
QHP issuers. We propose that if the
Exchange discovers that it did not
reduce an enrollee’s premium by the
amount of the advance payment of the
premium tax credit in accordance with
45 CFR 155.340(g), the Exchange would
be required to refund to the enrollee any
excess premium paid by or for the
enrollee. The Exchange would also
notify the enrollee of the improper
application of the advance payment of
the premium tax credit no later than 30
calendar days after the Exchange
discovers it. We note that an Exchange
may provide the refund to the enrollee
by reducing the enrollee’s portion of the
premium in the following month, as
long as the reduction is provided no
later than 30 calendar days after the
Exchange discovers the improper
application of the advance payment of
the premium tax credit. If the Exchange
elects to provide the refund by reducing
the enrollee’s portion of the premium
for following month and the refund
exceeds the enrollee’s portion of the
premium for the following month, then
the Exchange would need to refund to

the enrollee the excess, no later than 30
calendar days after the Exchange
discovers the improper application of
the advance payment of the premium
tax credit. These provisions are similar
to the policy we propose in § 156.460,
when a QHP issuer is collecting
premiums directly from enrollees and
fails to apply the advance payment of
the premium tax credit to the enrollee’s
portion of the premiums. The parallel
requirements are designed to ensure that
all enrollees, regardless of whether a
QHP issuer or the Exchange is collecting
premiums, are afforded the same level
of protection.

We are considering requiring the
Exchange to provide to HHS for each
quarter, in a manner and timeframe
specified by HHS, a report detailing the
occurrence of any improper application
of the advance payment of the premium
tax credit. We believe that it is
important that an Exchange timely
address improper applications of the
advance payments of the premium tax
credit in order to mitigate potential
harm to enrollees. However, we
recognize that, given operational
constraints, it may be difficult at this
point for Exchanges to develop systems
that can produce these types of
quarterly reports for the 2014 benefit
year. Therefore, we are considering
requiring Exchanges to provide such
reports to HHS beginning in the 2015
benefit year. We seek comment on
whether HHS should establish a
minimum error rate or threshold before
an Exchange is required to inform HHS
of such improper applications of the
advance payment of the premium tax
credit in a quarterly report, as well as
what an appropriate error rate or
threshold should be. For example, we
are considering requiring issuers to
report the number of enrollees for whom
the Exchange improperly applied the
advance payment of the premium tax
credit compared to the total number of
enrollees in the Exchange receiving
Federal premium subsidies. We also
seek comment on whether such reports
should be provided to HHS less
frequently than quarterly.

5. Subpart E—Exchange Functions in
the Individual Market: Enrollment in
Qualified Health Plans

a. Allowing Issuer Customer Service
Representatives To Assist With
Eligibility Applications (§ 155.415)

Section 1413 of the Affordable Care
Act directs the Secretary to establish,
subject to minimum requirements, a
streamlined enrollment process for
enrollment in QHPs and all insurance
affordability programs. Many issuers
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currently have customer service
representatives who assist applicants in
the application and plan selection
process and assist enrollees in making
changes to their coverage. Some of these
representatives might not be licensed by
the State as agents, brokers, or
producers. Accordingly, we propose to
add section § 155.415 that would, at the
Exchange’s option and to the extent
permitted by State law, permit issuer
customer service representatives who do
not meet the definition of agent or
broker in § 155.20 to assist qualified
individuals in the individual market
with: (a) Applying for an eligibility
determination or redetermination for
coverage through the Exchange; (b)
applying for insurance affordability
programs; and (c) facilitating the
selection of a QHP offered by the issuer
represented by the customer service
representative, provided that such
issuer customer service representatives
meet the proposed requirements set
forth in § 156.1230(a)(2).

b. Special Enrollment Periods
(§ 155.420)

In accordance with section
1311(c)(6)(C) of the Affordable Care Act,
the Secretary must establish special
enrollment periods for all Exchanges,
including special enrollment periods
specified in section 9801 of the Internal
Revenue Code of 1986 and under
circumstances similar to such periods
under Part D of title XVIII of the Social
Security Act. Under this authority, we
propose to amend § 155.420(d) to clarify
that a special enrollment period will be
available when a Exchange determines
that a consumer has been incorrectly or
inappropriately enrolled in coverage
due to misconduct on the part of the
non-Exchange entity. We propose to add
a new paragraph § 155.420(d)(10) to
create this new special enrollment
period for qualified individuals. We
propose to limit this special enrollment
opportunity to the individual market
Exchange and not extend it to the
SHOP.

We propose that the Exchange would
extend a special enrollment period to a
qualified individual when, in the
determination of the Exchange,
misconduct on the part of a non-
Exchange entity has caused the
qualified individual to be enrolled
incorrectly or inappropriately in
coverage such that they are not enrolled
in QHP coverage as desired, are not
enrolled in their selected QHP, or have
been determined eligible for but are not
receiving advance payments of the
premium tax credit or cost-sharing
reductions.

Non-Exchange entities will be
performing enrollment activities,
including providing assistance with
enrollment activities, and in some cases
will be enrolling consumers directly in
QHPs. Consumers would be harmed if
they fail to enroll in a health plan or are
enrolled in a QHP they did not select as
a result of misconduct on the part of a
non-Exchange entity. Consumers would
also be harmed if they are eligible for,
but not receiving advance payments of
the premium tax credit or cost-sharing
reductions as a result of misconduct on
the part of a non-Exchange entity. The
proposed provision would ensure that
all qualified individuals and enrollees
have similar protections against these
harms.

For purposes of this proposed
provision, we would interpret a non-
Exchange entity providing enrollment
assistance or conducting enrollment
activities to include, but not be limited
to, those individuals and entities that
are authorized by the Exchange to assist
with enrollment in QHPs (such as a
Navigator, as described in § 155.210;
non-Navigator consumer assistance
personnel, as authorized by § 155.205(d)
and (e); a certified application
counselor, as described in proposed
§ 155.225; an agent or broker assisting
consumers in an Exchange under
§155.220; issuer customer service
representatives assisting consumers in
an Exchange under proposed § 155.415;
or a QHP conducting direct enrollment
under proposed § 156.1230).

We further propose in
§155.420(d)(10) that misconduct on the
part of a non-Exchange entity providing
enrollment assistance or conducting
enrollment activities could include, but
would not be limited to, the failure of
a non-Exchange entity to comply with
applicable requirements set forth in
Exchange regulations or other
applicable Federal or State laws.

For purposes of the proposed
provision, the Exchange could base the
determination triggering the special
enrollment period on findings of HHS or
a State; the Exchange’s evaluation of
consumer complaints, including the
complaint of the affected individual;
audits; information provided by the
consumer, issuer, or non-Exchange
entity; or other mechanisms. All
requests for special enrollment periods,
including those that may be initiated by
the Exchange through its own audits or
other mechanisms, should be evaluated
by the Exchange as part of the eligibility
determination process established
pursuant to 45 CFR 155.310. We expect
to develop further guidance and
standard operating procedures for
making the determinations that would

trigger this special enrollment period. If
a qualified individual is harmed due to
an error or inaction on the part of a non-
Exchange entity, the qualified
individual may also seek to demonstrate
the existence of exceptional
circumstances to the Exchange under
existing regulations at § 155.420(d)(9). If
the Exchange determines that the error
or inaction on the part of the non-
Exchange entity caused the qualified
individual to be harmed (including, but
not limited to failure to be enrolled in
a health plan, enrolled in the incorrect
health plan or failure to receive advance
payments of the premium tax credit or
cost-sharing reduction), the Exchange
may provide for a special enrollment
opportunity to correct the error.

We solicit comments on these
proposals.

6. Subpart H—Exchange Functions:
Small Business Health Options Program
(SHOP)

a. Standards for the Establishment of a
SHOP (§155.700)

We propose to amend § 155.700 by
adding a definition for “SHOP
application filer.”

We propose that “SHOP application
filer” would mean an applicant, an
authorized representative, an agent or
broker of the employer, or an employer
filing for its employees where not
prohibited by other law. By broadening
who can file an employee application
beyond just an employee, we propose to
permit the entities that have
traditionally assisted employees in
filing applications to provide such
assistance.

b. Functions of a SHOP (§ 155.705)

In § 155.705, we propose adding
paragraph (b)(6)(i) so that a SHOP
would require QHP issuers to make
changes to rates at a uniform time that
is no more frequently than quarterly.
This proposed paragraph would
conform to the proposed issuer standard
at § 156.80 regarding the frequency of
indexed rate updates. In paragraph
(b)(6)(ii), we propose providing issuers
participating in the FF-SHOP with the
maximum amount of flexibility
permitted under § 156.80 as proposed in
this rule and new (b)(6)(i), standardizing
the effective dates for rate updates in the
FF-SHOP, and providing that FF—SHOP
issuers would have to submit rates to
HHS 60 days in advance of the effective
date. Consistent with technical guidance
provided to issuers through the Health
Insurance Oversight System on April 8,
2013, issuers would be able to submit
updated quarterly rates for the FF—
SHOP no sooner than for the third
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quarter of 2014, due to current system
limitations.29

We are also re-proposing a new
pargraph (c). We previously proposed
this paragraph in a recent rulemaking 30
to coordinate SHOP functions with the
functions of the individual market
Exchange for determining eligibility for
insurance affordability programs. We
propose that in Exchanges where the
State or Federal government operates
both the individual market and SHOP
Exchanges, the SHOP would provide
data related to the eligibility and
enrollment for a qualified employee
(that is, an employee who is enrolled in
a QHP through the SHOP or is eligible
to enroll in coverage through a SHOP
because of an offer of coverage from a
qualified employer) to the individual
market Exchange that corresponds to the
service area in which the SHOP is
operating. We intend this proposal to
ensure that the Exchange can use SHOP
data for purposes of verifying
enrollment in an eligible employer-
sponsored plan and eligibility for
qualifying coverage in an eligible
employer-sponsored plan. We now re-
propose this standard with an
exemption for a State operating only a
SHOP. Developing such data sharing
would be a challenge in such a State.

In paragraph (d), we propose to
provide additional flexibility to States
with respect to the operation of the
SHOP Navigator program when the
State has elected to establish and
operate only the SHOP. In most cases,
there need not be separate Navigator
programs for the SHOP and individual
market Exchange. However, when the
SHOP is operated by the State, and the
individual market Exchange is operated
by the Federal government, there would
be two Navigator programs: a Federal
Navigator program for the individual
market Exchange, and a State Navigator
program for the SHOP. We propose to
clarify that when a State establishes and
operates a SHOP independently of a
Federally-facilitated individual market
Exchange, as proposed in this
rulemaking, the SHOP would have the
flexibility to focus its Navigator program
on outreach and education to small
employers. If the State takes this option,
SHOP Navigators would be able to
fulfill their statutory and regulatory
obligations under section 1311(i) of the
Affordable Care Act and 45 CFR 155.210
to facilitate enrollment in QHPs, and to
refer consumers with complaints,
questions, and grievances to applicable
offices of health insurance consumer

29 See Rate Changes for Small Group Market Plans
and System Processing of Rates (April 8, 2013).
30See 78 FR 4723.

assistance or ombudsmen, by referring
small businesses to agents and brokers
for these types of assistance, so long as
State law permits agents and brokers to
carry out these functions. The option of
carrying out these two Navigator
functions via referrals to agents and
brokers would not be available in any
other circumstances. Additionally, this
provision would not prevent a State
operating a separate SHOP from
requiring SHOP Navigators to perform
the full range of Navigator services with
equal focus and without making
referrals to agents and brokers, if it so
desires.

c. Application Standards for SHOP
(§ 155.730)

In § 155.730, we propose amending
the application filing standard to relieve
SHOPs of having to of accept paper
applications and accept applications by
telephone. Such relief may reduce the
cost of operating a SHOP while
permitting SHOPs to provide
applications in the manner that will best
serve their enrollees. Nothing in this
proposed standard would prohibit
SHOPs from accepting paper
applications or applications by
telephone. Additionally, in this section
we clarify that an employer or an
employee application may be filed by a
“SHOP application filer,” that is, an
applicant, an authorized representative
of the applicant, an agent or broker, and,
if not prohibited by other law, an
employer filing on behalf of employees.
By broadening who can file an
employee application beyond just an
employee, we propose to permit the
entities that have traditionally assisted
employees in filing applications to
provide such assistance.

d. Termination of Coverage (§ 155.735)

In § 155.735, we propose that each
SHOP would be required to develop
uniform standards for the termination of
coverage in a QHP. Standardizing the
timing, form, and manner of a group’s
termination in the SHOP would ensure
that an employer offering coverage
through multiple health insurance
issuers (that is, in a SHOP offering
employee choice) will be subject to
uniform, predictable termination
policies. Some SHOPs have considered
developing termination standards using
their authority to establish a uniform
enrollment timeline and process
pursuant to § 155.720(b). We propose
this section to clarify the authority for
SHOPs to establish termination
standards and to set such standards for
the FF—SHOP. Because SHOPs will not
be required to offer employee choice
and premium aggregation until plan

years beginning on or after January 1,
2015, we created a transition policy
such that these standards would be
required starting in 2015. However, we
are proposing these standards now, for
two reasons. First, State Exchanges may
desire to implement employee choice
and premium aggregation in 2014 and,
if so, would be required to apply these
standards. Second, we are proposing
these standards in response to
comments received from issuers on the
Exchange Final Rule and 2014 Payment
Notice requesting detailed guidance
well in advance of implementation to so
that they are better able to build
conforming systems.

Proposeg paragraph (b) addresses
employer requests for termmation of
employer group coverage. In paragraph
(b)(1), we propose that each SHOP
would be required to set policies
regarding advance notice of such
terminations and when coverage will
end following the SHOP’s receipt of
notice that an employer wishes to
terminate coverage.

In paragraph (b)(2), we propose that
employer-requested terminations of
employer group coverage through an
FF-SHOP would be effective only on
the last day of a month. We also propose
that notice of termination would have to
be received from the employer on or
before the 15th of a given month for it
to be effective on the last day of that
month. If notification of termination is
provided after the 15th of the month, we
propose the group’s coverage be
terminated on the last day of the
following month.

Proposed paragraph (c) addresses
terminations of employer group
coverage for non-payment of premiums.
In paragraph (c)(1), we propose that
each SHOP would be required to
establish standards for termination due
to non-payment, including defining
grace periods, due dates for premium
payments made to a SHOP pursuant to
§ 155.705(b)(4), employer and employee
notices, and reinstatement policies.
Standardized grace periods, due dates
for payment and reinstatement policies,
and notices would ensure that an
employer offering coverage through
multiple health insurance issuers is
subject to clear and consistent rules.

In paragraph (c)(2), we propose the
policies for terminations for non-
payment of premiums in the FF—-SHOP.
As proposed, payment for a group’s
coverage for a given month would be
due to the FF—SHOP by the first day of
the coverage month. Additionally, we
propose that the employer would have
a 31-day grace period from the first day
of the coverage month for making this
payment. Having reviewed the State-
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provided small group market payment
grace periods rules that currently exist,
we believe a grace period of this length
would never be shorter than the
protections currently offered by any
State and therefore does not prevent the
application of existing State law.

In paragraph (c)(2)(iii), we propose
that an employer would have 30 days
from the date of its termination from
coverage under the FF-SHOP to request
the reinstatement of its group in the
previous coverage. Additionally, we
propose that the employer would pay in
full all outstanding premiums and the
premium for the next month’s coverage
before reinstatement could occur.

Proposed paragraph (d) addresses
terminations of employee or dependent
coverage. In paragraph (d)(1), we
propose that each SHOP would be
required to establish consistent policies
across QHP issuers regarding the
process and effective dates for
termination of employee and dependent
coverage in the SHOP. Furthermore, this
provision would clarify the specific
circumstances under which the SHOP
would be permitted to terminate an
employee’s coverage.

In paragraph (d)(2), we propose that
in the FF-SHOP, terminations for the
reasons enumerated in paragraph (d)(1)
would be effective on the last day of the
month in which the FF-SHOP receives
notice of the event. We further propose
that the FF-SHOP must have received
notice prior to the proposed date of the
termination. Notwithstanding the
standards promulgated in 45 CFR
147.120, under this proposed standard a
person who loses coverage as a
dependent when she turns 26 years old
would have to be covered on the
parent’s plan through the end of the
month.

In paragraph (e), we direct that all
SHOPs comply with the general
administrative requirements of
§ 155.430(c). This compliance would
ensure that the SHOP keeps sufficient
records of terminations and that
reasonable accommodations would be
made for enrollees with disabilities.

In paragraph (f), we propose that the
standards set in this section would
apply to all SHOPs for coverage
beginning on or after January 1, 2015.
Additionally, because these provisions
propose to harmonize issuer termination
policies where employee choice exists,
we propose that SHOPs offering
employee choice and premium
aggregation prior to January 1, 2015
would need to comply with these
standards by the time they are
operational. We do not expect this
provision to place additional burden on
such States, as we expect them to have

already developed such policies
consistent with this proposal pursuant
to § 155.720(b).

7. Subpart M—Oversight and Financial
Integrity Standards for State Exchanges

Sections 1311, 1313, and 1321 of the
Affordable Care Act provide the
Secretary with oversight of financial
integrity and program integrity in the
State Exchanges. More specifically, the
statutory authority for HHS oversight of
the programmatic integrity of an
Exchange is found in section 1313(a)(1)
of the Affordable Care Act, which
requires an Exchange to keep an
accurate accounting of all activities as
stated above, and section 1313(a)(2) of
the Affordable Care Act which gives the
Secretary the authority to investigate the
affairs of an Exchange and examine the
properties and records of an Exchange
in relation to activities undertaken by an
Exchange. In addition, section
1313(a)(5) of the Affordable Care Act
directs the Secretary to provide for the
efficient and non-discriminatory
administration of Exchange activities
and to implement any measure or
procedure that the Secretary determines
is appropriate to reduce fraud and
abuse. The key principles underlying
the Secretary’s State Exchange oversight
program design include: effectiveness,
efficiency, integrity, coordination,
transparency and accountability in State
Exchange operations. The State
Exchange oversight program builds on
existing State oversight efforts, where
possible, by coordinating with State
authorities to address compliance issues
and concerns. State Exchange
compliance with the Affordable Care
Act and the regulatory requirements
being proposed in this proposed rule (if
finalized) would include submitting
financial and operational reports and
maintaining records in a standardized
fashion.

These proposed standards will enable
HHS to carry out its responsibility of
ensuring that Federal funds are used
appropriately in the administration of
State Exchange activities. Therefore, we
are proposing that the State Exchange
must submit to HHS financial reports
and must oversee its activities to ensure
that it is complying with Federal
requirements, such as those governing
eligibility determinations for advance
payments of the premium tax credit and
cost-sharing reductions.

These sections, § 155.1200 and
§155.1210, would ensure that the State
Exchange has financial and operational
safeguards in place to avoid making
inaccurate eligibility determinations,
including those related to advance
payment of the premium tax credit,

cost-sharing reductions, and
enrollments. These sections are not
intended to be a part of any prospective
measurement program that may be
required under the Improper Payments
Elimination and Recovery Act at 31
U.S.C. 3321.

We are not proposing that these
standards should be applicable to the
FFE, because CMS, which will operate
the FFE, is already subject to similar
standards in its role as a government
agency. For example, OMB Circular A—
123 dated December 21, 2004, provides
instruction on internal controls
(financial and operational) for Federal
agencies.

a. General Financial Integrity and
Oversight Requirements (§ 155.1200)

Section 1313(a)(1) of the Affordable
Care Act requires an Exchange to keep
an accurate accounting of all activities,
receipts, and expenditures, and
annually submit to the Secretary a
report concerning such accounting. In
§155.1200(a), we propose that the State
Exchange maintain an accounting of all
its receipts and expenditures, in
accordance with GAAP. In addition, we
propose that the State Exchange develop
and implement a process for monitoring
all Exchange-related activities for
effectiveness, efficiency, integrity,
transparency and accountability. We
believe that these activities would help
to ensure State Exchange compliance
with Federal requirements as set forth in
Part 155 and ensure the appropriate
administration of Federal funds,
including advance payment of the
premium tax credit and cost-sharing
reductions. In § 155.1200(b), we propose
that the State Exchange submit several
types of reports to HHS. The State
Exchange would submit at least
annually a report to allow for
transparency of State Exchanges
activities. The report must include a
financial statement presented in
accordance with GAAP. This report is
due to HHS by April 1st of each year.
Additionally, the State Exchange must
submit reports in a form and manner to
be specified by HHS regarding eligibility
and enrollment. These reports will focus
on eligibility determination errors, non-
discrimination safeguards, accessibility
of information, and fraud and abuse
incidences. The State Exchange must
also submit performance monitoring
data that includes financial
sustainability, operational efficiency,
and, consumer satisfaction. We solicit
comments on our approach, including
comments on the content, format, and
timing of such reports.

Section 1313(a)(3) of the Affordable
Care Act requires that an Exchange be
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subject to an annual audit by the
Secretary. In § 155.1200(c), we propose
that the State Exchange engage an
independent qualified auditing entity,
whether governmental or private, which
meets accepted professional and
business standards and follows
generally accepted governmental
auditing standards (GAGAS), to perform
an independent external financial and
programmatic audit of the State
Exchange. This entity should be
selected to avoid any real or potential
perception of conflict of interest,
including being free from personal,
external and organizational impairments
to independence or the appearance of
such impairments of independence.
External audits are a standard practice
used to maintain accountability and
internal controls. An external audit will
help ensure the consistency and
accuracy of State Exchange financial
reporting and program activities. We
propose that this requirement may be
satisfied through an audit by an
independent State-government entity.
The State Exchange will submit to HHS,
concurrent with the annual report, the
results of the audit along with proposals
on how it will remedy any material
weakness or significant deficiency (the
terms ‘‘material weakness” and
“significant deficiency” are defined in
OMB Circular A-133, Audits of States,
Local Governments and Non-Profit
Organizations).

In § 155.1200(d), we propose that
independent audits address specific
processes and activities of State
Exchanges including financial and
programmatic activities and those
related to the verification and
determination of applicants’ eligibility
for enrollment in the State Exchanges
and the subsequent enrollments. We
propose that the external audit address
whether the Exchange is complying
with § 155.1200(a)(1) by keeping an
accurate accounting of Exchange
receipts and expenditures in accordance
with generally accepted accounting
principles (GAAP). We note that
accurate eligibility determinations by
the State Exchanges are important to the
implementation of the Affordable Care
Act. Failure to apply Federal standards
appropriately could result in improper
Federal payments in the form of
advance payments of the premium tax
credit and cost sharing reductions.
Therefore, we also propose that the
external audits and annual reports
required under paragraphs (b) and (c) of
this section address State Exchange
processes and procedures to comply
with the standards for Exchanges under
45 CFR Part 155 related to advance

payments of the premium tax credit and
cost-sharing reductions. These
standards include the requirements
under subpart D regarding eligibility
determinations, including the
requirements regarding the
confidentiality, disclosure,
maintenance, and use of information as
set forth in 45 CFR 155.302(d)(3);
subpart E regarding individual market
enrollment in QHPs; and subpart K
regarding QHP certification. We propose
that such audits and annual reports
assess whether a State Exchange has
processes and procedures in place to
prevent improper eligibility
determinations and enrollment
transactions. Assessing whether State
Exchanges are complying with Federal
requirements in these areas will assist in
ensuring that eligible individuals are
appropriately enrolled and receiving
appropriate advance payments of the
premium tax credit and cost-sharing
reductions. Determining whether there
are appropriate internal controls and
standard operating procedures in place
to identify and correct weaknesses in
these particular areas will mitigate the
creation of improper payments, thereby
safeguarding Federal funds.

We seek comment on the proposed
annual audits, and other activities that
State Exchanges should specifically be
required to audit annually or on an
interim basis.

b. Maintenance of Records (§ 155.1210)

Under section 1313(a)(2) of the
Affordable Care Act, the Secretary, in
coordination with the Inspector General
of HHS, may investigate, examine
properties and records, and require
periodic reports from the State
Exchange. Under section 1313(a)(3) of
the Affordable Care Act, the State
Exchange is subject to annual audits by
the Secretary. We anticipate conducting
a limited number of targeted audits each
year, informed by information from the
external audit, annual report,
prospective measurement programs of
improper payments, consumer
complaints, or other data sources. To
prepare for such audits, the State
Exchange would be required to maintain
records pursuant to this section.
Preparation for such audits would also
require the State Exchange to ensure its
contractors, subcontractors, and agents
maintain these records.

In § 155.1210, we propose the
requirements for records maintenance
for the State Exchange. We propose that
the State Exchange and its contractors,
subcontractors, and agents maintain
records for 10 years, including
documents and records (whether paper,
electronic or other media) and other

evidence of accounting procedures and
practices of the State Exchange. These
records must be sufficient and
appropriate to respond to any periodic
auditing, inspection or investigation of
the State Exchange’s financial records or
to enable HHS or its designee to
appropriately evaluate the State
Exchange’s compliance with Federal
requirements. In addition, we propose
that the State Exchange must make all
records of this section available to HHS,
the OIG, the Comptroller General, or
their designees, upon request. We have
proposed this 10-year retention period
to be consistent with the statute of
limitations for the False Claims Act at
31 U.S.C. 3731. We request comment on
auditing procedures and the length of
document retention requirements.

E. Part 156—Health Insurance Issuer
Standards Under the Affordable Care
Act, Including Standards Related To

Exchanges

1. Subpart A—General Provisions
a. Definitions (§ 156.20)

We propose to amend 45 CFR 156.20
by adding the definitions for ‘“Delegated
entity,” “Downstream entity,” “Enrollee
satisfaction survey vendor,” and
“Registered user of the enrollee
satisfaction survey data warehouse,” in
alphabetical order to read as follows:

Delegated Entity

We propose to define a delegated
entity as any party, including an agent
or a broker that enters into an agreement
with a QHP issuer to provide
administrative services or health care
services to qualified individuals,
qualified employers, or qualified
employees and their dependents.

Downstream Entity

We propose to define a downstream
entity as any party, including an agent
or a broker, that enters into an
agreement with a delegated entity or
with another downstream entity for
purposes of providing administrative or
health care services related to the
agreement between the delegated entity
and the QHP issuer. The term
“downstream entity” is intended to
reach the entity that directly provides
administrative services or health care
services to qualified individuals,
qualified employers, or qualified
employees and their dependents.

Enrollee Satisfaction Survey Vendors

We propose to define an “enrollee
satisfaction survey vendor” as an
organization that has relevant survey
administration experience (for example,
Consumer Assessment of Healthcare
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Providers and Systems (CAHPS®)
surveys), organizational survey capacity,
and quality control procedures for
survey administration.

Exchange

An “Exchange” has the meaning
given to the term in § 155.20 of this
subchapter. Registered user of the
enrollee satisfaction survey data
warehouse

We propose to define a “‘registered
user of the enrollee satisfaction survey
data warehouse” as enrollee satisfaction
survey vendors, QHP issuers, and
Exchanges authorized to access CMS’s
secure data warehouse to submit survey
data and to preview survey results prior
to public reporting.

b. Single Risk Pool (§ 156.80)

We are proposing to add a new
paragraph (d)(3) in § 156.80 to clarify
when issuers may modify rates under
the single risk pool provision. These
proposed market-wide rate modification
limitations would align with the
limitations on rate setting schedules in
the Exchange and SHOP, which is
necessary to reduce the risk of adverse
selection between plans offered outside
the Exchange and QHPs offered through
the Exchange. Furthermore, the
frequency of rate modifications affects
the rate review process because each
time an issuer adjusts its index rate, the
new rates of all of its plans must be
subjected to rate review.

Accordingly, in paragraph (d)(3)(i),
we propose that issuers in individual
markets or markets in which the
individual and small group risk pools
were merged by the State would be
permitted to make changes to their
market-wide adjusted index rate and
plan-specific pricing on an annual basis,
as discussed in the preamble to the
Market Reform Rule (78 FR 13422). In
a State in which the individual and
small group risk pools were merged by
the State, an issuer would be able to
adjust its index rate and plan-specific
pricing no more frequently than
annually, since the stricter standard of
the individual market must be applied
to the entire merged market for
consistency throughout the single risk
pool.

In paragraph (d)(3)(ii), we propose
that issuers in the small group market
generally would be permitted to make
such changes on a quarterly basis,
beginning with rates effective for the
third quarter of 2014. This proposal is
consistent with technical guidance
provided to issuers through the Health
Insurance Oversight System on April 8,

2013.31 These quarterly rates would
apply to both new and renewing
business for the entire plan year,
depending on the plan year of the
employer. For example, if an employer’s
plan year begins February 1 and the
issuer had adjusted its index rate on
January 1, the issuer’s January 1 rate
would apply to the employer’s plan
only on February 1. Additionally,
although the issuer would be able to
adjust its index rate on a quarterly basis
in the small group market, any new
rates set by the issuer after February 1
would apply only upon the plan’s
renewal the following year. As
discussed in section I1.D.6.b of this
preamble and the April 8, 2013
technical guidance to issuers, due to
current system limitations, the
submission of rates updated on a
quarterly basis (or any basis other than
an annual basis) cannot currently be
processed for QHPs in the FF—SHOPs.
Accordingly, in order to align with the
timing of the adjustments permitted in
the SHOP based on these operational
considerations, issuers would be
required under the amendment to this
section to set rates for non-
grandfathered plans in the small group
market on an annual basis market-wide
until the FF-SHOPs’ capability to
process quarterly rate updates is
established. We anticipate that the FF—
SHOPs will be capable of processing
quarterly updated rates effective for the
third quarter of 2014.

2. Subpart C—Qualified Health Plan
Minimum Certification Standards

a. Additional Standards Specific to
SHOP (§ 156.285)

We propose to amend § 156.285 to
ensure that all QHP issuers offering
coverage in a SHOP comply with the
termination of coverage requirements
proposed at § 155.735 as a condition of
certification for plan years beginning on
or after January 1, 2015, when § 155.735
will apply to all SHOPs. Some SHOPs
may decide to implement employee
choice and premium aggregation before
January 1, 2015, and § 155.735 would
apply in such SHOPs as an operational
requirement.

3. Subpart D—Federally-Facilitated
Exchange Qualified Health Plan Issuer
Standards

a. Changes of Ownership of Issuers of
Qualified Health Plans in the Federally-
Facilitated Exchange (§ 156.330)

Proposed § 156.330 describes the
notice required to be submitted by QHP

31Rate Changes for Small Group Market Plans
and System Processing of Rates (April 8, 2013).

issuers offering QHPs through FFEs,
including the FF—SHOPs, when such
issuers undergo a change of ownership,
as recognized by the State in which the
issuer offers the QHP, during the term
of its QHP agreement. We propose that
the issuer be required to notify HHS, in
a manner to be specified by HHS, and
provide the legal name, the Taxpayer
Identification Number (TIN) of the new
owner, and the effective date of the
change at least 30 days prior to the date
of change. We also propose that the new
owner must agree to adhere to all
applicable statutes and regulations.
These provisions would provide HHS
with adequate notice so that it could
monitor or audit the new owner to
ensure that the new owner meets all
QHP certification standards and clarify
that the new owner would agree to
adhere to all applicable statutes and
regulations. We considered proposing a
standard similar to that in the Medicare
Parts C and D programs, in which HHS,
the current issuer, and the prospective
new issuer would enter into a novation
agreement prior to the change of
ownership. We further considered
requiring the prospective new issuer to
submit financial and solvency
information to HHS in advance of the
change of ownership. However, based
on research of existing State law, we
believe that such standards could
largely duplicate existing State
requirements. We welcome comments
about the 30-day notice requirement,
about the information being requested
when a change of ownership occurs,
and about whether to specifically
require a novation.

b. Standards for Downstream and
Delegated Entities (§ 156.340)

Section 1321(a)(1)(B) of the
Affordable Care Act establishes that the
Secretary must issue regulations setting
forth standards for the offering of QHPs
through the Exchanges. Based on this
general authority, we propose in
§ 156.340 standards for delegated and
downstream entities, similar to existing
standards for such entities that contract
with Medicare Advantage organizations,
described at 42 CFR 422.504(i)(3)—(4). In
§ 156.340(a), we propose the general
requirement that, notwithstanding any
relationship(s) that a QHP issuer may
have with delegated or downstream
entities, the QHP issuer maintains
responsibility for its compliance and the
compliance of any of its delegated or
downstream entities, with all applicable
standards, including those we propose
at § 156.340(a)(1) through (4). In
paragraphs (a)(1) through (a)(4), we
propose that the QHP issuer be required
to comply with Federal standards,
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specifically the obligations as set forth
under: subpart C of part 156, which
governs QHP minimum certification
standards; subpart K of part 155, which
governs Exchange functions pertaining
to QHP certification; subpart H of part
155, which governs the Exchange
functions of the SHOP; standards in

§ 155.220 with respect to assisting with
enrollment in QHPs; and standards in
§156.705 and § 156.715 for maintenance
of records and compliance reviews for
QHP issuers operating in an FFE and an
FF-SHOP.

Because a QHP issuer generally
cannot enforce an agreement to which it
is not a party, we believe that the most
legally effective way to ensure that a
QHP issuer retains the necessary control
and oversight over its delegated or
downstream entities would be to require
that all agreements governing the
relationships among a QHP issuer and
its delegated and downstream entities
(that is, those between the QHP issuer
and its delegated entity; those between
the delegated entity and any
downstream entity; and those between
downstream entities) contain provisions
specifically describing each of the
delegated and downstream entity’s
obligations to fulfill the QHP issuer’s
responsibilities proposed in paragraph
(a) of this section. Such a requirement
would be similar to the existing
requirement for agreements governing
the relationship among entities that
contract with Medicare Advantage
organizations, described at 42 CFR
422.504(i)(3)—(4). Therefore, in
§ 156.340(b)(1)—(2), we propose that all
agreements among the QHP issuer’s
delegated and downstream entities be
required to specify delegated activities
and reporting responsibilities, and
either provide for revocation of the
delegated activities and reporting
standards, or specify other remedies in
instances where HHS or the QHP issuer
determines that such parties have not
performed satisfactorily.

Furthermore, we propose in
§ 156.340(b)(3) that all agreements
among the QHP issuer’s delegated and
downstream entities be required to
specify that the delegated or
downstream entity must comply with
all applicable laws and regulations
relating to the standards specified under
paragraph (a) of this section. In
§ 156.340(b)(4) of this proposed rule, we
propose that the QHP issuer’s agreement
with any delegated or downstream
entity must specify that the delegated
and downstream entity must permit
access by the Secretary and the OIG or
their designees in connection with their
right to evaluate through audit,
inspection, or other means, to the

delegated or downstream entity’s books,
contracts, computers, or other electronic
systems, including medical records and
documentation, relating to the QHP
issuer’s obligations in accordance with
Federal standards under paragraph (a) of
this section until 10 years from the final
date of the agreement period. Such a
requirement would be similar to the
existing requirement for agreements
governing the relationship among
entities that contract with Medicare
Advantage organizations, described at
42 CFR 422.504()(2)~(4).

Finally, we propose in § 156.340(b)(5)
that all existing agreements contain
specifications described in paragraph (b)
of this section by no later than January
1, 2015. We believe the effective date
recognizes the time that QHP issuers
may need to amend existing agreements
with delegated and downstream entities
to comply with the requirements under
paragraph (b). For agreements that are
newly entered into as of October 1,
2013, we propose an effective date for
the specifications described in
paragraph (b) of this section to be no
later than the effective date of the
agreement.

4. Subpart E—Health Insurance Issuer
Responsibilities With Respect to
Advance Payments of the Premium Tax
Credit and Cost-Sharing Reductions

In this subpart, pursuant to section
1321(a)(1)(B) of the Affordable Care Act,
we propose standards for oversight of
QHP issuers with respect to cost-sharing
reductions and advance payments of the
premium tax credit. We believe that it
is important to establish robust
oversight relating to cost-sharing
reductions and advance payments of the
premium tax credit in order to ensure
that Federal funds are used efficiently
and in full compliance with the
provisions of the Affordable Care Act,
and that consumers receive the financial
assistance afforded them under the
statute. The standards proposed in this
subpart are consistent with the
information we provided in the
“Frequently Asked Questions on Health
Insurance Marketplaces” dated May 14,
2013.32

In particular, we propose
requirements and timeframes for
refunds to eligible enrollees and
providers when a QHP issuer
incorrectly applies the cost-sharing
reductions or advance payments of the
premium tax credit, or incorrectly
assigns an individual to a plan variation
(or standard plan without cost-sharing

32 Available at: http://www.cms.gov/CCIIO/

Resources/Fact-Sheets-and-FAQs/Downloads/
marketplace-faq-5-14-2013.pdyf.

reductions), resulting in the enrollee or
the provider paying a portion of the cost
sharing or premium amount that should
otherwise have been reduced. The
proposed provisions are intended to
ensure that enrollees and providers are
promptly refunded any excess cost
sharing they should not have paid.

a. Definitions (§ 156.400)

Section 156.400 of this subpart
defines a “most generous,” and a “more
generous,” plan variation. We propose
to supplement those definitions by
clarifying that the definitions of a ““least
generous,” and a “‘less generous,” plan
variation have the opposite meanings of
the existing definitions of a “most
generous,” or a ‘“‘more generous’’ plan
variation. Specifically, we propose that,
as between two plan variations (or a
plan variation and a standard plan
without cost-sharing reductions), the
plan variation or standard plan without
cost-sharing reductions designed for the
category of individuals first listed in 45
CFR 155.305(g)(3) would be deemed the
less generous one. The term less
generous is used in this proposed rule
to address circumstances in which a
QHP issuer would reassign an enrollee
from a more generous plan variation to
a less generous plan variation (or
standard plan without cost-sharing
reductions), as discussed in greater
detail below. We also propose a
technical modification to change “QHP
or plan variation” to “standard plan or
plan variation” to clarify that a plan
variation is not distinct from a QHP.

b. Improper Plan Assignment and
Application of Cost-Sharing Reductions
(§156.410(c)—(d))

To address misapplication of cost-
sharing reductions due to an enrollee, in
§ 156.410, we propose to add new
paragraphs (c) and (d) to specify the
actions a QHP issuer would take if it
does not provide the appropriate cost-
sharing reductions to an individual, or
if it does not assign an individual to the
appropriate plan variation (or standard
plan without cost-sharing reductions) in
accordance with § 156.410(a)—(b) or
§ 156.425(a)—(b) of this subpart. The
QHP issuer is responsible under these
provisions for ensuring that individuals
are assigned to the appropriate plan
variation (or standard plan without cost-
sharing reductions) and ensuring that
the cost-sharing reduction is applied
when the cost sharing is collected. We
believe that enrollees and providers
should be held harmless if the QHP
issuer misapplies the cost-sharing
reduction, such that the QHP issuer
should not recoup excess funds paid for
the individual or to the provider.
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However, because we believe an
enrollee should be afforded at a
minimum the financial assistance
specified in the statute and regulations,
we believe that the QHP issuer should
be responsible for refunding any excess
cost sharing paid by the enrollee or
provider, as applicable.

Accordingly, in paragraph (c)(1), we
propose that if a QHP issuer fails to
ensure that an individual assigned to a
QHP plan variation receives the cost-
sharing reductions required under the
applicable plan variation, taking into
account the requirement regarding cost
sharing previously paid under other
plan variations of the same QHP under
§ 156.425(b), the QHP would notify the
enrollee of the improper application of
the cost-sharing reductions and refund
any excess cost sharing paid by or for
the enrollee during such period no later
than 30 calendar days after discovery of
the improper application of the cost-
sharing reductions. This refund would
be paid to the person or entity that paid
the excess cost sharing, whether the
enrollee or the provider.

In paragraph (c)(2), we propose that if
a QHP issuer provides an enrollee
assigned to a plan variation more cost-
sharing reductions than required under
the applicable plan variation, taking
into account § 156.425(b) concerning
continuity of deductibles and out-of-
pocket amounts, if applicable, then the
QHP issuer will not be eligible for
reimbursement of any excess cost-
sharing reductions provided to the
enrollee, and may not seek
reimbursement from the enrollee or the
provider for any of the excess cost-
sharing reductions. As noted above,
because the QHP issuer is responsible
for ensuring the cost-sharing reduction
is provided appropriately, we do not
believe that the QHP issuer should be
able to recoup overpayments of cost-
sharing reductions that resulted from
the QHP issuer’s own errors.

In paragraph (d), we propose that ifa
QHP issuer does not comply with
§156.410(b) by improperly assigning an
enrollee to a plan variation (or standard
plan without cost-sharing reductions),
or the QHP issuer does not change the
enrollee’s assignment due to a change in
eligibility in accordance with
§156.425(a), in each case, based on the
eligibility and enrollment information
or notification provided by the
Exchange, then the QHP issuer would,
no later than 30 calendar days after
discovery of the improper assignment,
reassign the enrollee to the applicable
plan variation (or standard plan without
cost-sharing reductions) and notify the
enrollee of the improper assignment.

If a QHP issuer reassigns an enrollee
from a more generous to a less generous
plan variation of a QHP (or a standard
plan without cost-sharing reductions),
for example from a silver plan variation
with an 87 percent AV to a silver plan
variation with an 73 percent AV, to
correct an improper assignment on the
part of the issuer pursuant to proposed
paragraph (d)(1), the QHP issuer will
not be eligible for, and may not seek
from the enrollee or provider,
reimbursement for any of the excess
cost-sharing reductions provided to or
for the enrollee following the effective
date of eligibility required by the
Exchange. Because the QHP issuer is
responsible for assigning and
reassigning the enrollee to a plan
variation of a QHP (or standard plan
without cost-sharing reductions) and
because of the reliance interests of the
enrollee, we believe that the QHP issuer
should not be able to recover excess
cost-sharing reductions if it erroneously
assigns an individual to a more
generous plan variation. This aligns the
policy proposed in this section with
respect to the misapplication of the cost-
sharing reductions.

Conversely, proposed paragraph (d)(2)
provides that, if a QHP issuer reassigns
an enrollee from a less generous plan
variation (or a standard plan without
cost-sharing reductions) to a more
generous plan variation of a QHP (for
example from a silver plan variation
with an 87 percent AV to a silver plan
variation with an 94 percent AV) to
correct an improper assignment on the
part of the issuer, the QHP issuer would
recalculate the individual’s liability for
cost sharing paid between the effective
date of eligibility required by the
Exchange and the date on which the
issuer effectuated the change. The QHP
issuer would refund any excess cost
sharing paid by or for the enrollee
during such period, no later than 30
calendar days after discovery of the
incorrect assignment. This refund
would be paid to the person or entity
that paid the excess cost sharing,
whether the enrollee or the provider.
For example, if a QHP issuer improperly
assigned an individual to a silver plan
variation with an 87 percent AV for the
plan year starting January 1, 2014, but
on March 1, 2014, discovers that the
individual should have been assigned to
a silver plan variation with a 94 percent
AV, then the QHP issuer would be
required to reassign the individual to
the silver plan variation with a 94
percent AV by March 31, 2014. The
issuer would also refund any excess cost
sharing paid by or for the enrollee
between January 1, 2014 and the date

the reassignment is effectuated, that is,
March 31, 2014.

We seek comment on the proposed
approach, including the 30 calendar day
timeframe for QHP issuers to reassign an
individual to the correct plan variation
and refund any excess cost sharing paid
by or for the enrollee. We also seek
comment on whether the timeframe
should depend on the point in the
month the issuer discovers the improper
assignment, considering the amount of
time issuers may require to effectuate
the reassignment, as well as the impact
on enrollees due to a delay in
reassignment. We note that the date of
the reassignment will not affect the
initial effective date of eligibility, and
that the enrollee would still be refunded
any excess cost sharing paid by or for
the enrollee between the effective date
of eligibility and the date of the
reassignment.

We are also considering requiring
that, for each quarter, a QHP issuer
provide to HHS and the Exchange, in a
manner and timeframe specified by
HHS, a report detailing the occurrence
of any improper applications of cost-
sharing reductions in violation of the
standards finalized and proposed in
§156.410(a) and (c) and § 156.425(b), as
well as instances when it did not refund
any excess cost sharing paid by or for
an enrollee in accordance with
proposed § 156.410(c)(1) and
§156.410(d)(2), or was reimbursed for
excess cost sharing provided in
violation of proposed § 156.410(d)(1).
This quarterly report would alert HHS
and the Exchange to patterns of such
errors or omissions, and could identify
areas where issuer performance can be
improved. However, we recognize that,
given operational constraints, it may be
difficult at this point for QHP issuers to
develop systems that can produce these
types of quarterly reports for the 2014
benefit year. Therefore, we are
considering requiring issuers to produce
these reports beginning in the 2015
benefit year. We seek comment on the
proposed approach, including whether
such reports should be provided less
frequently. We also seek comment on
whether HHS should establish a
minimum error rate or threshold before
a QHP issuer is required to inform HHS
of such improper applications of cost-
sharing reductions in the quarterly
report, as well as what an appropriate
error rate or threshold should be.

c. Failure To Reduce an Enrollee’s
Premium To Account for Advance
Payments of the Premium Tax Credit
(§156.460(c))

We also propose to add new
paragraph (c) to § 156.460, related to the
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failure to reduce an enrollee’s share of
premium to account for advance
payments of the premium tax credit. In
paragraph (c), we propose that if a QHP
issuer discovers that it did not reduce
the portion of the premium charged to
or for the enrollee for the applicable
month(s) by the amount of the advance
payment of the premium tax credit as
required in § 156.460(a)(1), the QHP
issuer would be required to refund to
the enrollee any excess premium paid
by or for the enrollee and notify the
enrollee of the improper assignment no
later than 30 calendar days after the
QHP issuer discovers the improper
assignment. We note that a QHP issuer
may provide the refund to the enrollee
by reducing the enrollee’s portion of the
premium in the following month, as
long as the reduction is provided no
later than 30 calendar days after the
QHP issuer discovers the improper
assignment. If the QHP issuer elects to
provide the refund by reducing the
enrollee’s portion of the premium for
the following month, and the refund
exceeds the enrollee’s portion of the
premium for the following month, then
the QHP issuer would need to refund to
the enrollee the excess no later than 30
calendar days after the QHP issuer
discovers the improper assignment.
Additionally, we are also considering
that for each quarter beginning in 2015,
a QHP issuer would be required to
provide a report to HHS and the
Exchange, in a manner and timeframe
specified by HHS, detailing the
occurrence of instances of improper
applications of the requirements of
§156.460. This would be similar to the
quarterly reporting requirements with
respect to the misapplication of cost-
sharing reduction discussed in the
previous section of this subpart, and we
note that we would anticipate utilizing
a single process for issuers to submit
such quarterly reports. We seek
comment on the proposed approach,
including the timeframe for issuers to
refund any excess premiums to
enrollees, the timeframes for providing
the quarterly report to HHS and the
Exchange, whether HHS should also
establish a minimum rate or threshold
before a QHP issuer is required to notify
HHS of any such instances, and what an
appropriate rate or threshold would be.

d. Oversight of the Administration of
Cost-Sharing Reductions and Advance
Payments of the Premium Tax Credit
Programs (§ 156.480)

In § 156.480, we propose general
provisions related to the oversight of
QHP issuers in relation to cost-sharing
reductions and advance payments of the
premium tax credit. Cost-sharing

reduction reimbursements and advance
payments of the premium tax credit are
Federal funds, which will pass from
HHS directly to QHP issuers. Therefore,
we believe that it is necessary for HHS
to oversee QHP issuer compliance in
these areas, regardless of whether the
QHP is offered through a State Exchange
or an FFE. We seek comment on this
approach, including with respect to how
HHS may coordinate with State
Exchanges and State authorities to
address non-compliance with Federal
requirements regarding cost-sharing
reductions or advance payments of the
premium tax credit. We note that in
States where there is a State Exchange,
the State has enforcement authority over
QHP issuers that are not in compliance
with the standards set forth in subpart

E of this Part. If the State does not
enforce such standards against the QHP
issuers in the individual market
participating on the State Exchange,
HHS will enforce QHP issuer
compliance with these requirements,
including the imposition of CMPs as
provided for under Section 1321(c) of
the Affordable Care Act. In instances
where HHS enforces QHP issuer
compliance with respect to cost-sharing
reductions and advanced payments of
the premium tax credit, we envision
CMPs would be imposed using the same
standards and processes as proposed for
QHP issuers in an FFE in subpart I of
this Part.

To effectively oversee the provision of
cost-sharing reductions and advance
payments of the premium tax credit by
issuers of QHPs on State Exchanges, we
propose to apply certain standards
proposed in part 156, subpart H for QHP
issuers participating in FFEs to QHP
issuers participating in the individual
market on a State Exchanges. In
paragraph (a), we propose to extend the
standards set forth in proposed
§156.705 concerning maintenance of
records to a QHP issuer in the
individual market on a State Exchange
in relation to cost-sharing reductions
and advance payments of the premium
tax credit. We also propose that QHP
issuers ensure that any delegated
entities and downstream entities adhere
to these requirements, in parallel with
the standards for QHP issuers on an FFE
proposed in § 156.340. We believe
applying these provisions to QHP
issuers participating in State Exchanges
is necessary to allow HHS, pursuant to
its oversight authority, to access records
and investigate compliance with the
requirements of this subpart. We note
that a QHP issuer and its delegated
entities and downstream entities may
satisfy this standard by maintaining the

relevant records for a period of 10 years
and ensuring that they are accessible if

needed in the event of an investigation

or audit.

We also propose that QHP issuers
participating in State Exchanges and
FFEs be subject to reporting and
oversight requirements that are intended
to assist in monitoring a QHP issuer’s
compliance with Federal standards with
regard to cost-sharing reductions and
advance payments of the premium tax
credit, in order to safeguard Federal
funds distributed through these
programs, and to correct improper
payments to the QHPs.

In paragraph (b), we propose that an
issuer that offers a QHP in the
individual market through a State
Exchange or an FFE report to HHS
annually, in a timeframe and manner
required by HHS, summary statistics
with respect to administration of cost-
sharing reductions and advance
payments of the premium tax credit.
This proposed provision would permit
HHS to obtain summary information
regarding cost-sharing reductions and
advance payments of the premium tax
credit across a broad range of issuers to
identify systemic issues and errors,
without requiring annual audits. We
contemplate that this information will
include (1) The total amount of cost-
sharing paid under each plan variation,
including the amount paid by the
individual and amount reduced by the
cost-sharing reductions program, (2) an
annual error rate reflecting the
misapplication of the cost-sharing
reductions and advance payments of the
premium tax credit by plan variation,
and (3) the total number of enrollees
who received a refund as well as the
total and average refunds made to
enrollees and providers by plan
variation resulting from underpayments.
Additionally, in paragraph (c), as is
required under other Federal programs
such as Medicare Advantage, we
propose that HHS or its designee may
audit an issuer that offers a QHP in the
individual market through a State
Exchange or an FFE to assess
compliance with the requirements of
this subpart. An audit may be triggered
by sources such as the annual reports
proposed in § 156.480(b) of this Part,
consumer complaints, and information
received from State regulatory agencies.
We note that we intend to coordinate
any audits of QHP issuers in an FFE
with the compliance reviews proposed
in §156.715 of subpart H. We seek
comment on these proposed reporting
requirements, including the operational
readiness of issuers to report these data,
our proposed approach to audits, and
how such oversight activities may be
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coordinated with State Exchange
oversight activities to avoid duplication
of effort.

5. Subpart H—Oversight & Financial
Integrity Requirements for Issuers of
Qualified Health Plans in Federally-
Facilitated Exchanges

a. Maintenance of Records for the
Federally-facilitated Exchanges
(§156.705)

Section 1313(a)(2) of the Affordable
Care Act authorizes HHS to examine
records and solicit reports regarding
activities undertaken by the Exchanges.
So that HHS can prepare for and
successfully complete compliance
reviews and audits to account for
expenditures and protect against fraud
and abuse, we propose that QHP issuers
must retain certain records. The record
retention standards we propose in this
section are similar to those already
established for the Medicare Advantage
Program, and described at 42 CFR
422.504(d).

We propose in § 156.705(a) that
issuers offering QHPs in an FFE
maintain all documents and records
(whether paper, electronic, or other
media) and other evidence of
accounting procedures and practices,
which are critical for HHS to conduct
activities necessary to safeguard the
financial and programmatic integrity of
the FFEs. We propose that such
activities include: (1) periodic auditing
of the QHP issuer’s financial records
related to the QHP issuer’s participation
in an FFE, and to evaluate the ability of
the QHP issuer to bear the risk of
potential financial losses; and (2)
compliance reviews and other
monitoring of a QHP issuer’s
compliance with all Exchange standards
applicable to issuers offering QHPs in
the FFE listed in part 156. We
considered requiring maintenance of
other types of records, but we propose
limiting our scope to Exchange-specific
records as applicable to the FFEs. We
seek comment on the type and scope of
records we propose must be maintained
by QHP issuers participating in the
FFEs.

In § 156.705(b), we propose to clarify
that the records described in proposed
paragraph (a) of this section include the
sources listed in proposed
§155.1210(b)(2), (b)(3), and (b)(5). Our
intent is to align record maintenance
standards of the FFEs and State
Exchanges to the extent possible.

In § 156.705(c), we propose that
issuers offering QHPs in an FFE must
maintain the records described in this
section, as well as records required by
§155.710 (to determine SHOP
eligibility), for 10 years. This proposed

standard parallels standards in part 155
as well as existing part 153 standards
(45 CFR 153.240(c), 153.520(e) and
153.620(b) and proposed
§§153.310(c)(4), 153.405(h), and
153.410(c)). It is also consistent with the
statute of limitations for the False
Claims Act (31 U.S.C. 3731(b)). Our
proposed 10-year record retention
requirement supports the Federal
government’s right under the False
Claims Act to investigate and pursue
claims based on violations involving
Federal funds that have occurred within
the last 10 years.

Proposed § 156.705(d) explains that
the records referenced in paragraph (a)
must be made available to HHS, the
OIG, the Comptroller General, or their
designees, upon request.

These proposed standards pertain
only to Exchange-specific areas of
concern (for example, matters pertaining
to advance payments of premium tax
credits or cost-sharing reductions)
within the FFEs, as HHS would expect
the State DOI to oversee the
maintenance of records pertaining to
other aspects of QHP issuer operations
as required under State law. We
welcome comments on these proposed
standards.

b. Compliance Reviews of QHP
Issuers in Federally-facilitated
Exchanges (§ 156.715)

Section 1313(a)(5) of the Affordable
Care Act requires the Secretary to
establish any measure or procedure that
the Secretary has authority to
implement in Title I of the Affordable
Care Act or any other act to protect
against fraud and abuse. Additionally,
in accordance with section 1321 of the
Affordable Care Act, the Secretary has
the authority to issue regulations on the
establishment and operation of an
Exchange, the offering of QHPs through
the Exchange, the establishment of
reinsurance and risk adjustment
programs, and other requirements as the
Secretary determines appropriate.

Based on this authority, we propose
in § 156.715(a) that issuers offering
QHPs in an FFE be subject to
compliance reviews by HHS to ensure
ongoing compliance with Exchange
standards applicable to issuers offering
QHPs in the FFE. We envision our
oversight of QHP issuers in FFEs to be
primarily focused on Exchange
standards applicable only to issuers
offering QHPs in the FFE because
oversight of market-wide standards will
generally be performed by States as part
of their regulatory oversight. We intend
to rely on data related to these standards
to inform our selection of the QHP
issuers for compliance reviews. We
anticipate that the majority of QHP

issuers selected for compliance review
will be identified using a risk-based
approach and include an analysis of the
data collected by an FFE during
certification and the plan year. Given
the primary role States play in
regulating health insurance, these
compliance reviews will be less rigorous
than in Medicare Advantage. In
paragraph (b), we describe the proposed
scope of documents that HHS may
inspect as part of the compliance
review. We propose that HHS may
review the records of the QHP issuer
pertaining to its activities within an
FFE, which include but are not limited
to the QHP issuer’s books and contracts,
policy manuals and other QHP plan
benefit information provided to the QHP
issuer’s enrollees, and the QHP issuer’s
policies and procedures related to the
QHP issuer’s activities in an FFE. We
further propose that the scope of
information subject to the compliance
review include any other information
reasonably necessary, as determined by
HHS, for HHS to: (a) evaluate the QHP’s
issuer’s compliance with Exchange
standards applicable to issuers offering
QHPs in the FFE and their performance
in the FFE; (b) verify that the QHP
issuer has performed the duties attested
to as part of the QHP certification
process; and (c) assess the likelihood of
fraud and abuse. An example of an area
that may be reviewed, evaluated, or
inspected is compliance with proper
application and documentation of
advance payments of the premium tax
credit and cost-sharing reductions. We
invite comment regarding other areas
that should be included or considered
for inclusion in the compliance reviews.

We note that under section
1311(e)(1)(B) of the Affordable Care Act,
which is codified in 45 CFR
155.1000(c), the Exchange may make the
health plan available on the Exchange if
doing so is in the interest of the
qualified individuals and qualified
employers. Accordingly, under
§ 156.715(c), we propose that HHS’s
findings from compliance reviews may
be used in conjunction with other
findings related to the QHP issuer’s
compliance with certification standards
to confirm that permitting the issuer’s
QHPs to be available in an FFE is in the
interest of qualified individuals and
qualified employers as provided under
§155.1000(c)(2).

In §156.715(d), similar to
requirements for Medicare Part C audits,
we propose that QHP issuers in an FFE
make available to HHS the issuer’s
premises, physical facilities, and
equipment for compliance reviews. We
believe that on-site reviews are standard
within the health insurance industry
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across a broad range of products and
that QHP issuers would therefore be
used to such a standard, even if they
have not participated in the Medicare
Part C program. We expect to focus our
compliance review efforts around FFE-
related standards and activities, which
we believe will reduce the burden on
QHP issuers that have been selected for
compliance reviews. We considered the
two ways of conducting compliance
reviews: an onsite review for which
reviewers would be physically present
on the QHP issuer’s premises, and a
desk review, during which the reviews
would be conducted off-site.
Recognizing the need to be flexible
depending on the specific
circumstances giving rise to the need for
a compliance review, we propose that
HHS will have the discretion to conduct
either an onsite or desk review. We
further propose in this paragraph that

§ 156.715, as proposed, is not intended
to supplant the application of any other
Federal laws and regulations related to
information privacy and security.

In § 156.715(e), we propose a time
period for which HHS may conduct
compliance reviews. We propose that
HHS may conduct compliance reviews
of a QHP issuer’s operations during any
plan benefit year for up to 10 years from
the last day of that plan benefit year,
except when a QHP is no longer
available through an FFE, HHS would
be able to conduct a compliance review
of the last plan benefit year of that QHP
only up to 10 years from the last day
that the QHP’s certification was
effective. For example, if a QHP’s
current benefit plan year ended on
December 31, 2014, then HHS may
conduct a compliance review of that
benefit plan year until December 31,
2024. If QHP was decertified on May 1,
2014, then HHS may conduct a
compliance review of the QHP’s last
benefit plan year until May 1, 2024. In
the event that the 10 year review period
ends during an ongoing compliance
review, the ongoing compliance review
would be permitted to continue beyond
the 10 year review period. We invite
comments on this proposal.

6. Subpart I—Enforcement Remedies in
Federally-Facilitated Exchanges

In subpart I, we propose the
enforcement remedies that may be used
in an FFE with respect to QHP issuers
participating in an FFE.

a. Available Remedies; Scope
(§156.800)

Section 1321(c)(2) of the Affordable
Care Act authorizes the Secretary to
enforce Exchange standards applicable
to issuers offering QHPs in the FFE
using CMPs as detailed in section

2723(b) of the PHS Act “without regard
to any limitation on the application of
those provisions to group health plans.”
Section 2723(b) of the PHS Act
authorizes the Secretary to impose
CMPs as a means of enforcing the
individual and group market reforms
contained in Title XXVII, Part A of the
PHS Act when a State fails to
substantially enforce these provisions.

Section 1311(d)(4) of the Affordable
Care Act requires an Exchange to
implement procedures for the
certification, recertification, and
decertification of health plans as QHPs.
Accordingly, we propose that HHS may
determine that a QHP offered through
an FFE will be decertified and no longer
offered through an FFE under specified
circumstances, including where the
QHP no longer meets the conditions of
the general certification criteria under
45 CFR 155.1000(c). We intend to focus
our enforcement efforts on Exchange
standards applicable to issuers offering
QHPs in the FFE given that enforcement
of market-wide standards will generally
be performed by States as part of their
traditional regulatory roles. In the
interest of avoiding duplication of
efforts, we intend to generally rely on
determinations by States that have the
authority to enforce Federal standards
related to participation in a Federally-
facilitated Exchange and are in fact,
substantially enforcing these standards.
In § 156.800, paragraphs (a) and (b), we
propose CMPs and QHP decertification,
respectively, as the two formal
enforcement actions that HHS may take
against issuers of QHPs offered in an
FFE. These are the two tools that the
Affordable Care Act authorizes the
Secretary to use for addressing areas of
non-compliance of QHP issuers in FFEs.
As with our proposed approach to
monitoring QHP issuers participating in
an FFE, we intend to coordinate our
enforcement actions with State efforts in
order to streamline the oversight of QHP
issuers by HHS and States and to avoid
inappropriately duplicative enforcement
actions. We solicit comment on the use
of these proposed compliance tools. We
also invite comments on how HHS can
collaborate with States on enforcement
actions.

b. Bases and Process for Imposing
Civil Money Penalties in Federally-
facilitated Exchanges (§ 156.805)

In § 156.805(a), we propose the bases
on which HHS can impose CMPs on
QHP issuers in FFEs. We propose
imposing CMPs where there misconduct
in the FFE or substantial non-
compliance with Exchange standards
applicable to issuers offering QHPs in
the FFE. Examples include falsifying
information furnished to an individual

or entity upon which HHS relies to
make evaluations of the QHP issuer’s
ongoing compliance with Exchange
standards applicable to issuers offering
QHPs in the FFE, or which have the
effect of hindering the operations of an
FFE. We intend to apply these penalties
in a manner such that the level of the
enforcement action would vary based o